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A. Endzins

Member of The Constitutional Court of Latvia

J. Mazak 

Member of The Constitutional Court of Slovakia

P. Paczolay

Member of The Constitutional Court of Hungary

On possible Constitutional and Legislative
improvements to ensure the uninterrupted 

functioning of the Consitutional 
Court of Ukraine                        

1. By letter dated 20 March 2006, the Minister of Justice of
Ukraine and member of the Venice Commission, Mr Holovaty,
requested the Venice Commission to give an opinion on how the
relevant Ukrainian legislation should be improved to ensure the
uninterrupted functioning of the Constitutional Court of Ukraine.  

2. The Commission appointed Messrs Endzins, Mazak
(CDL(2006)044) and Paczolay as rapporteurs on this issue.
This [draft] opinion has been adopted by the Venice
Commission at its 67 Plenary Session.

A. Background

3. Chapter XII of the Constitution of Ukraine defines the
framework for establishment, structure and activity of the
Constitutional Court. According to Article 148 of the Constitution,

New Publications on the Constitutional Justice 

Harutyunyan G., Baglaj M. Constitutional Law:
Encyclopedic Dictionary, Moscow, 2006 ....................... 

Hovsepyan J. Legal Responsibility and State
Enforcement. Rostov - on - Don, 2005 .........................
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and to allow for the procedure of swearing in to take place. On
15 December 2005 the PACE Monitoring Committee urged the
Verkhovna Rada “to carry out its constitutional duty and renew
the composition of the Constitutional Court of Ukraine without
any further delay.” 

8. In its declaration of 16 December 2005, the Venice
Commission expressed its concern (shared by the
Constitutional Court of Lithuania, holding the Presidency of the
Conference of European Constitutional Courts) over the stalled
process of appointment of new judges to the Constitutional
Court of Ukraine and called on “the Ukrainian authorities and
especially the Ukrainian Parliament to quickly take the neces-
sary steps for renewing the membership of the Constitutional
Court of Ukraine.”

9. The declaration pointed out that “in countries where it has
been established, the constitutional court is an institution of cru-
cial importance in ensuring the functioning of the various state
bodies within constitutional limits. They have the key function of
guaranteeing the respect for fundamental principles of democ-
racy, the protection of human rights and the rule of law, which
are also the basic standards of the Council of Europe, of which
Ukraine is a member.” 

10. Given its jurisdiction, the effective and continuous func-
tioning of the ‘Guardian of the Constitution’ has paramount
importance for the country. According to the Ukrainian
Constitution, the Constitutional Court decides on issues of the
conformity of laws and other legal acts with the Constitution.
The Court’s mandate entails providing an official interpretation
of the Constitution and laws, giving opinions on the constitu-
tionality of international treaties both already force and submit-
ted to the Verkhovna Rada for ratification. The Court’s mandate
also includes an opinion on impeachment of the President.

11. The constitutional duty to ensure continuance and stabil-
ity of the Court’s work lies upon the state authorities involved in
the Court’s procedure of composition. Consequently, respective
measures should be taken by them to restore functioning of

the Constitutional Court is composed of eighteen judges. The
President, the Verkhovna Rada and the Congress of Judges
each appoint (or elect) six judges to the Constitutional Court.
The judges are appointed for a nine year non-renewable term.

4. The general principles contained in Chapter XII of the
Constitution are further developed in the law “On the
Constitutional Court of Ukraine”, adopted on 16 October 1996.
The law deals in particular with “the procedure for the organi-
sation and operation of the Constitutional Court of Ukraine, and
the procedure for its review of cases” (Article 153 of the
Constitution). Under the above law a judge of the Constitutional
Court enters office from the date of swearing the judge’s oath,
which he or she takes at a session of the Verkhovna Rada with
the participation of the President, the Prime Minister and the
Chairman of the Supreme Court no later than one month from
the date of appointment (Article 17 of the Law). 

5. On 18 October 2005, the term of office of ten justices of
the Constitutional Court of Ukraine, including its Chairman,
came to an end the first nine year appointment of judges of the
Constitutional Court was made in 1996). Another three judges’
posts had been vacant for some time already (. Given the num-
ber of judges remaining in office (five judges), the Constitutional
Court became inoperative, since a quorum of twelve judges is
required for plenary sessions by Article 51 of the Law. 

6. In its Resolution 1466 (2005), adopted already on 5
October 2005, the Parliamentary Assembly of the Council of
Europe (PACE) called upon the Ukrainian authorities to “ensure
that the composition of the Constitutional Court of Ukraine is
renewed without undue delay after the expiry of the term of
office of its justices.”

7. On 3 November 2005 the Congress of Judges of Ukraine
appointed six judges and on 14 November 2005 the President
of Ukraine appointed three judges respectively to the
Constitutional Court. However, the Verkhovna Rada seemed to
be reluctant both to appoint the four judges under its own quota

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(32)`06
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judge must be appointed at least a month before the end of the
mandate of the preceding judge. Again, such a provision alone
cannot overcome the refusal of an appointing authority to fulfil
its constitutional duty. In Hungary, where the vacancies on the
Constitutional Court has created serious problems several
times, according the Act on the Constitutional Court a new
judge must be elected at least three months before the end of
the mandate of the preceding judge (Article 8.4). Nevertheless,
this has happened very rarely.

15. Therefore, a more powerful default mechanism would be
a devolution of the powers of appointment to other state author-
ities  in case of a continued inaction or failure to appoint judges
by an appointing authority. In the case of Ukraine, if one of the
three appointing authorities (President or the Verkhovna Rada
or the Council of Judges) did not appoint judges after a certain
deadline the powers to appoint these judges would devolve to
the remaining two authorities at equal parts. For example, if the
Verkhovna Rada does not appoint judges under its quota with-
in a month after the expiry of the term of the predecessors, the
two other authorities entitled to make appointments (the
President and the Congress of Judges) intervene and each fill
half of the vacant positions, if the number of judges to be
appointed is even. In the case of a uneven number of vacant
positions, the authority to appoint one more judge would
devolve on the body for which the last appointment dates back
longer. For instance, if three vacancies need to be filled and the
last appointment was made by the President, then the President
and the Congress of Judges of Ukraine would appoint one judge
each, and the third judge would be appointed by the Congress
of Judges.

16. In addition, to ensure that the body or the bodies obtain-
ing right to appoint additional judges will comply with their
newly obtained competence, the transfer of appointment pow-
ers from one constitutional body to another might even be fol-
lowed certain means of pressure. For example, if that or those
of originally authorised bodies that have complied with its or
their duty also fail to appoint the rest of the judges required,

“the sole body of constitutional jurisdiction in Ukraine” (Article
147 of the Constitution).

B. Possible solutions aimed at improving 
the legislation

1. Appointment mechanism

12. In order to avoid the paralysis in the Constitutional
Court’s activity in case of the constitutionally empowered
authority’s failure to appoint a judge, it seems advisable to intro-
duce default mechanisms. Several options could be considered
in this respect. When taking into consideration the different
options we have to be aware of the fact that the appointment of
the judges of a Constitutional Court is the only case when poli-
tics directly interferes with constitutional justice. While the work
of constitutional courts must be independent and free from
political influence, one cannot deny that political factors have a
clear say in determining the appointment of constitutional
judges. Even though the deadlock should be resolved as far as
possible on the basis of constitutional tools generally used in
other countries, at the same time some specific, probably tem-
porary, circumstances of the deadlock concerned have to be
taken into account.

13. A safeguard may be established through a provision
allowing a judge to continue to sit at the Court after his/her term
of office has expired until the judge’s successor is appointed.
Such a mechanism is currently in place for example in Portugal,
Germany, Spain and Bulgaria. Such a system prevents that a
stalemate during the appointment process blocks the activity of
the Court. This will however not be sufficient in case of retire-
ment for health reasons or death of a judge.

14. It might also be advisable to provide for a safety mea-
sure, ensuring that the activities for filling the vacancy start well
in advance so that the selection of a candidate is finalised by
the time the vacancy occurs. In Romania, for example, a new

10 11
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C. Conclusions

20. Although the rule of appointment, under which the rele-
vant power is split between the three branches of power in
Ukraine, ensures a balanced representation of the
Constitutional Court, a risk to the stability and uninterrupted
functioning of the Court remains and has already materialised.
The appointment system should therefore provide certain
mechanisms to avoid the probability of stalling (caused by polit-
ical or technical reasons) the new appointment after a judge’s
term of office expires. However the establishment of safeguards
preventing deadlocks in the appointment procedure alone can-
not lead to the full solution of the problem as long as obstacles
for the judge’s assumption of duties persists. 

21. In order to ensure and safeguard the stable functioning
of the constitutional judiciary the Venice Commission recom-
mends the adoption of relevant constitutional and legislative
amendments aimed at improvement of the Ukrainian legislation
in this respect. In particular:

· Providing that a judge remains in office until his or her pre-
decessor has been appointed;

· Creation of a safeguard in the case of the failure of a con-
stitutionally empowered authority to appoint (or elect) new
judges of the Constitutional Court by devolving the power of
appointment from the original constitutional body to the remain-
ing ones;

· The simplification of the taking of an oath by providing for
a written form of taking the oath or the introduction of an inter-
nal mechanism for swearing in. 

the power of the President of Ukraine to dissolve the Verkhovna
Rada or the Council of Judges could be introduced. However,
giving the President that power could at the same time be
regarded as unbalanced, since the other two authorities could
not be given similar means of pressure on the President in case
of the latter’s failure to comply with his or her constitutional
obligation. On the other hand, the Head of State remains
accountable for his or her actions and is bound by the presi-
dential oath. Here, the principle of presumptio boni viri comes
into play. Therefore, it seems possible to rely on this principle
without the necessity to provide for additional constraints on
the President during the process of appointment of constitu-
tional judges.

2. Administration of the oath 

17. An effective appointment procedure does not constitute
the only safeguard to avoid the deadlock in the functioning of
the Constitutional Court of Ukraine. Drawbacks related to the
mechanism of entry into office could and did hinder the work of
the Court. Therefore, the issue of the administration of the oath
needs to be addressed. The main objective should be ensuring
that the oath is taken in a timely manner and the procedure for
swearing in does not result in formalities possibly jeopardising a
judge’s entry into office.

18. One of the solutions in this respect could be taking the
oath in a written form and submitting it to the President of
Ukraine or the Speaker of the Verkhovna Rada of Ukraine.

19. Another solution could be providing for an internal mech-
anism to be established for swearing in. The option would con-
sist in enabling the newly appointed judges to be sworn in by
the Chairman of the Constitutional Court. In the case that the
Chairman’s authority has ended, the possibility to be sworn by
the Chairman ad interim or oldest judge in office could be envis-
aged.

12 13
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èíñòèòóò ïðîïèñêè, ïðåäóñìîòðåâ íåîáõîäèìîñòü ïî-
ýòàïíîãî ïåðåõîäà îò ðàçðåøèòåëüíîãî ïîðÿäêà ê äåìîêðà-
òè÷åñêèì ôîðìàì óðåãóëèðîâàíèÿ âîïðîñîâ âûáîðà ìåñòà
æèòåëüñòâà ãðàæäàí167;

çàêîíîäàòåëüíûå, ïðàâèòåëüñòâåííûå è âåäîìñòâåííûå
àêòû, íàðóøàþùèå ïðàâà ïîòðåáèòåëÿ168;

ïðàâîâûå ïîëîæåíèÿ, îòêðûâàþùèå âîçìîæíîñòü äëÿ
âíåñóäåáíîãî ïðèçíàíèÿ ãðàæäàí âèíîâíûìè â ñîâåðøåíèè
óãîëîâíî íàêàçóåìîãî äåÿíèÿ169;

ïðàâîâûå àêòû (ñïèñêè 1 è 2 è äð.), îãðàíè÷èâàþùèå
ïðàâà ðÿäà êàòåãîðèé ãðàæäàí íà îáðàùåíèå â ñóä ïî òðó-
äîâûì âîïðîñàì170;

ïîëîæåíèÿ çàêîíîäàòåëüñòâà, îãðàíè÷èâàþùèå ðàâåíñò-
âî âîçìîæíîñòåé ãðàæäàí (ïåíñèîíåðîâ, èíâàëèäîâ, âðå-
ìåííûõ è ñåçîííûõ ðàáîòíèêîâ è ò.ï.) â îáëàñòè òðóäà171;

ôóíêöèîíèðîâàíèå ëå÷åáíî-òðóäîâûõ ïðîôèëàêòîðèåâ172;

Ì. Ìèòþêîâ
çàñëóæåííûé þðèñò 

Ðîññèéñêîé Ôåäåðàöèè, ïðîôåññîð

Ïðåäòå÷à êîíñòèòóöèîííîãî ïðàâîñóäèÿ
(ê èñòîðèè Êîìèòåòà 

êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ)
(ïðîäîëæåíèå)

3. Kðèçèñ êîíñòèòóöèîííîãî íàäçîðà

Ïðàêòèêà Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ çà
ïîëòîðà ãîäà åãî ñóùåñòâîâàíèÿ â òîé èëè èíîé ìåðå ïðîàíà-
ëèçèðîâàíà â îòå÷åñòâåííîé ëèòåðàòóðå164. Çà âðåìÿ ñâîåé
ðàáîòû îí ðàññìîòðåë 29 âîïðîñîâ165. Ãëàâíîé ïðàâîâîé îñ-
íîâîé äåÿòåëüíîñòè ÊÊÍ ÿâèëàñü íîðìà î íàäçîðå çà íîðìà-
òèâíûìè ïðàâîâûìè àêòàìè, íàðóøàþùèìè îñíîâíûå ïðàâà
è ñâîáîäû ÷åëîâåêà, çàêðåïëåííûå â Êîíñòèòóöèè ÑÑÑÐ è â
ìåæäóíàðîäíûõ àêòàõ, ó÷àñòíèêîì êîòîðûõ ÿâëÿåòñÿ ÑÑÑÐ.
«Çàïèñü, ïî çàìûñëó îòöîâ-ðàçðàáîò÷èêîâ äåêëàðàòèâíîãî
ïîðÿäêà», - ïîçäíåå ïèñàë Ñ.Ñ. Àëåêñååâ, - ñòàëà «îïîðîé»
äëÿ ïðèíÿòèÿ Êîìèòåòîì íàèáîëåå âàæíûõ ðåøåíèé»166.

Èñõîäÿ èç ýòîé ïðåäóñìîòðåííîé çàêîíîì âîçìîæíîñòè
ÊÊÍ ïðèçíàë íàðóøàþùèìè ïðàâà ÷åëîâåêà, â ÷àñòíîñòè:
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164 Ñì.: Àëåêñååâ Ñ.Ñ. Ãîä ïóòè ê âåðõîâåíñòâó ïðàâà//Èçâåñòèÿ. 1991. 19 èþíÿ; Ëàçà-
ðåâ Á.Ì. Óêàç. ñî÷. - Ñ.24-25; Íàóìîâ À.Â. Ïðåäèñëîâèå// Áîñõîëîâ Ñ.Ñ. Äåìîêðà-
òèÿ, çàêîííîñòü, ñóâåðåíèòåò (ñòàòüè, çàìåòêè, èíòåðâüþ). 1992. Ñ. 4-6; Õàáðèåâà Ò.ß.
Ïðàâîâàÿ îõðàíà Êîíñòèòóöèè. Êàçàíü, 1995. - Ñ.86-92; Áàðíàøîâ A.M. Óêàç. ñî÷.
- Ñ.86-92; Êðÿæêîâ Â.À., Ëàçàðåâ Ë.Â. Óêàç. ñî÷. - Ñ.44; Ëóêüÿíîâà Å.À. Ðîññèéñêàÿ
ãîñóäàðñòâåííîñòü è êîíñòèòóöèîííîå çàêîíîäàòåëüñòâî â Ðîññèè (1917-1993). 
- Ì.: Èçä-âî ÌÃÓ, 2000. - Ñ.88-89; Ïðÿõèíà Ò.Ì. Êîíñòèòóöèîííàÿ äîêòðèíà ñîâðå-
ìåííîé Ðîññèè/Ïîä ðåä. Â.Ò. Êàáûøåâà. - Ñàðàòîâ, 2002. - Ñ.71-75.

165 Ñì.: Ëàçàðåâ Á.Ì. Óêàç. ñî÷. - Ñ.24.
166 Ñì.: Àëåêñååâ Ñ.Ñ. Èçáðàííîå. - Ì.: Ñòàòóò, 2003. - Ñ.328

167 Ñì.: Ðåøåíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 12 ñåíòÿáðÿ 1990 ã.
«Î ðàññìîòðåíèè âîïðîñà î êîíñòèòóöèîííîñòè ïðîïèñêè»//ÂÑÍÄ è ÂÑ ÑÑÑÐ.
1990. ¹ 39. Ñò.773; Èç çàêëþ÷åíèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò
26 îêòÿáðÿ 1990 ã. î ðàçðåøèòåëüíîì ïîðÿäêå ïðîïèñêè//Ðîññèéñêèå âåñòè. 1991.
Îêòÿáðü. ¹ 23. - Ñ.4; Àëåêñååâ Ñ.Ñ. Åñòü ïðàâî ìóäðîãî, íî íåò ïðàâà ñèëüíîãî:
Êîììåíòàðèé îôèöèàëüíîãî ëèöà//Òàì æå.

168 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 14 ñåíòÿáðÿ 1990 ã.
«Î íåñîîòâåòñòâèè îòäåëüíûõ ïîëîæåíèé Îñíîâ ãðàæäàíñêîãî çàêîíîäàòåëüñòâà
Ñîþçà ÑÑÐ è ñîþçíûõ ðåñïóáëèê è èíûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ, ïðåäóñìàò-
ðèâàþùèõ ïîñëåäñòâèÿ ïðîäàæè òîâàðîâ íåíàäëåæàùåãî êà÷åñòâà, ïîëîæåíèÿì
Êîíñòèòóöèè ÑÑÑÐ è çàêîíîâ ÑÑÑÐ»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990. ¹ 39. Ñò.776.

169 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 13 ñåíòÿáðÿ 1990 ã.
«Î ñîîòâåòñòâèè íîðì óãîëîâíîãî è óãîëîâíî-ïðîöåññóàëüíîãî çàêîíîäàòåëüñòâà,
îïðåäåëÿþùèõ îñíîâàíèÿ è ïîðÿäîê îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñòâåííîñòè ñ
ïðèìåíåíèåì ìåð àäìèíèñòðàòèâíîãî âçûñêàíèÿ èëè îáùåñòâåííîãî âîçäåéñòâèÿ,
Êîíñòèòóöèè ÑÑÑÐ è ìåæäóíàðîäíûì àêòàì î ïðàâàõ ÷åëîâåêà»//Òàì æå. Ñò.775.

170 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî êîíòðîëÿ ÑÑÑÐ «Î íåñîîòâåòñòâèè
íîðì çàêîíîäàòåëüñòâà, èñêëþ÷àþùèõ äëÿ ðÿäà êàòåãîðèé ðàáîòíèêîâ ñóäåáíûé
ïîðÿäîê ðàññìîòðåíèÿ èíäèâèäóàëüíûõ òðóäîâûõ ñïîðîâ ïîëîæåíèÿì Êîíñòèòó-
öèè ÑÑÑÐ, çàêîíîâ ÑÑÑÐ, ìåæäóíàðîäíûõ àêòîâ î ïðàâàõ ÷åëîâåêà»/ÂÑÍÄ è ÂÑ
ÑÑÑÐ. 1990. ¹27. Ñò.524.

171 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà îò 4 àïðåëÿ 1991 ã.//ÂÑÍÄ
è ÂÑ ÑÑÑÐ. 1991. ¹ 17. Ñò. 501.

172 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 25 îêòÿáðÿ 1990 ã.
«Î çàêîíîäàòåëüñòâå ïî âîïðîñàì î ïðèíóäèòåëüíîì ëå÷åíèè è òðóäîâîì ïåðåâîñ-
ïèòàíèè ëèö, ñòðàäàþùèõ àëêîãîëèçìîì è íàðêîìàíèåé»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990.
¹ 47. Ñò. 1001.



ïîëîæåíèÿ, þðèäè÷åñêè çàïðåùàþùèå ñîâìåùåíèå
äîëæíîñòåé ðóêîâîäèòåëÿìè ãîñóäàðñòâåííûõ îðãàíîâ âëà-
ñòè è óïðàâëåíèÿ ñ îáùåñòâåííî-ïîëèòè÷åñêîé äåÿòåëüíî-
ñòüþ, óñòàíîâëåííûå çàêîíîäàòåëüñòâîì ÐÑÔÑÐ180.

Ïîçèòèâíûé õàðàêòåð â îáëàñòè çàùèòû ïðàâ ãðàæäàí
èìåëî è âíåñåííîå â Âåðõîâíûé Ñîâåò ÑÑÑÐ ïðåäëîæåíèå
Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà î ïðèñîåäèíåíèè Ñîþ-
çà ÑÑÐ ê Ôàêóëüòàòèâíîìó ïðîòîêîëó ê Ìåæäóíàðîäíîìó
ïàêòó î ãðàæäàíñêèõ ïðàâàõ è ïîëèòè÷åñêèõ ïðàâàõ181.

Âñå ýòè çàêëþ÷åíèÿ ÊÊÍ ïîëó÷èëè îãðîìíûé ðåçîíàíñ â
îáùåñòâå è ïðåññå, íå âñåãäà, ïðàâäà, áëàãîæåëàòåëüíûé,
ïîðîé âåñüìà ïðîòèâîðå÷èâûé, íå îïðàâäàâøèé îæèäàíèÿ
îòäåëüíûõ ïîëèòèêîâ, ñîöèàëüíûõ ãðóïï è ðåñïóáëèê182. Ýòî
ÿâèëîñü âïîëíå çàêîíîìåðíûì ðåàãèðîâàíèåì îáùåñòâà â
óñëîâèÿõ îñòðåéøåãî ïîëèòè÷åñêîãî, à ñîîòâåòñòâåííî, è
êîíñòèòóöèîííîãî êðèçèñà â ñòðàíå.

Ïîìèìî ïðàâîçàùèòíîãî àñïåêòà äåÿòåëüíîñòè è âíå-
äðåíèÿ ìåæäóíàðîäíî ïðèçíàííûõ ïðàâ ÷åëîâåêà â îòå÷å-
ñòâåííóþ ïðàâîâóþ ñèñòåìó, ÊÊÍ ÑÑÑÐ ñûãðàë áîëüøóþ
ðîëü â îïðåäåëåíèè îðèåíòèðîâ ñîâåðøåíñòâîâàíèÿ çàêî-
íîäàòåëüñòâà. Ìíîãèå åãî ðåêîìåíäàöèè â ïîñëåäóþùåì â
ñèëó èñòîðè÷åñêèõ îáñòîÿòåëüñòâ îêàçàëèñü âîñòðåáîâàí-
íûìè ïðàâîòâîð÷åñòâîì Ðîññèéñêîé Ôåäåðàöèè. Îíè êà-
ñàëèñü îáíîâëåíèÿ òðóäîâîãî è ãðàæäàíñêîãî çàêîíîäà-
òåëüñòâà, óãîëîâíîãî ñóäîïðîèçâîäñòâà, çàêîíîäàòåëüñòâà
î ãðàæäàíñòâå. À îòäåëüíûå âûâîäû Êîìèòåòà ïîâëèÿëè íà
ôîðìèðîâàíèå ïðèíöèïîâ è íîðì áóäóùåé Êîíñòèòóöèè
ÐÔ. Ê íèì îòíîñÿòñÿ òàêèå ïîëîæåíèÿ åãî çàêëþ÷åíèé,
êàê:

âîçìîæíîñòü îáåñïå÷åíèÿ ïðàâ ãðàæäàí îáæàëîâàòü â
ñóä ëþáûå ðåøåíèÿ ãîñóäàðñòâåííûõ îðãàíîâ è äîëæíîñò-
íûõ ëèö;

íåîïóáëèêîâàííûå íîðìàòèâíûå àêòû, êàñàþùèåñÿ ïðàâ
è ñâîáîä ÷åëîâåêà173;

ðåãëàìåíòàöèþ ïðîâåäåíèÿ ìàññîâûõ ìåðîïðèÿòèé íà
òåððèòîðèè Ìîñêâû â ïðåäåëàõ Ñàäîâîãî êîëüöà174;

íîðìû Óãîëîâíîãî êîäåêñà Ëèòîâñêîé Ðåñïóáëèêè, ðàñ-
øèðÿþùèå ïðèìåíåíèå ñìåðòíîé êàçíè175;

ïîëîæåíèÿ çàêîíîäàòåëüñòâà ïî âîïðîñàì ëèøåíèÿ è óò-
ðàòû ãðàæäàíñòâà176;

ïîëîæåíèÿ Ïîñòàíîâëåíèÿ Âåðõîâíîãî Ñîâåòà Ëàòâèé-
ñêîé Ðåñïóáëèêè îò 4 àâãóñòà 1990 ã., îãðàíè÷èâàþùèå ïðà-
âà âîåííîñëóæàùèõ ñðî÷íîé ñëóæáû177;

îòäåëüíûå ïîëîæåíèÿ âîèíñêèõ óñòàâîâ, êàñàþùèåñÿ
ïðîâåäåíèÿ ñîâìåñòíûõ ìåðîïðèÿòèé ñ ñîâåòñêèìè è ïàð-
òèéíûìè îðãàíàìè íà ìåñòàõ178;

ïîëîæåíèÿ çàêîíîäàòåëüñòâà îá óãîëîâíîì ñóäîïðîèç-
âîäñòâå, îãðàíè÷èâàþùèå ïî ñðàâíåíèþ ñ ðàíåå äåéñòâî-
âàâøèì çàêîíîäàòåëüñòâîì ïðàâîìî÷èÿ çàùèòíèêà ïî äå-
ëàì íåñîâåðøåííîëåòíèõ è ëèö, ñòðàäàþùèõ ôèçè÷åñêèìè
è ïñèõè÷åñêèìè íåäîñòàòêàìè179;
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173 Ñì.: Çàêëþ÷åíèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 29 íîÿáðÿ 1990 ã.
«Î ïðàâèëàõ, äîïóñêàþùèõ ïðèìåíåíèå íåîïóáëèêîâàííûõ íîðìàòèâíûõ àêòîâ î
ïðàâàõ, ñâîáîäàõ è îáÿçàííîñòÿõ ãðàæäàí» è îò 15 ôåâðàëÿ 1991 ã. «Î ïîðÿäêå
ðåàëèçàöèè Çàêëþ÷åíèÿ Êîìèòåòà îò 29 íîÿáðÿ 1990 ã.»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990.
¹ 50. Ñò. 1080; 1991. ¹ 9. Ñò.207.

174 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 13 ñåíòÿáðÿ 1990 ã.
«Îá Óêàçå Ïðåçèäåíòà ÑÑÑÐ îò 20 àïðåëÿ 1990 ãîäà «Î ðåãëàìåíòàöèè ïðîâåäå-
íèÿ ìàññîâûõ ìåðîïðèÿòèé íà òåððèòîðèè Ìîñêâû â ïðåäåëàõ Ñàäîâîãî êîëü-
öà»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990. ¹ 39. Ñò.774.

175 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 15 ôåâðàëÿ 1991 ã.
«Î çàêîíîäàòåëüñòâå Ëèòîâñêîé Ðåñïóáëèêè, ïðåäóñìàòðèâàþùåì óãîëîâíóþ îò-
âåòñòâåííîñòü çà äåéñòâèÿ, ñâÿçàííûå ñ ñîçäàíèåì è ó÷àñòèåì â äåÿòåëüíîñòè îá-
ùåñòâåííî-ïîëèòè÷åñêèõ îðãàíèçàöèé»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹ 9. Ñò.206.

176 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 14 ôåâðàëÿ 1991 ã.
«Î ïîëîæåíèÿõ çàêîíîäàòåëüñòâà ïî âîïðîñàì ëèøåíèÿ è óòðàòû ãðàæäàíñò-
âà»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹ 9. Ñò.205.

177 Ñì.: ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹ 4. Ñò.89.
178 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 3 àïðåëÿ 1991 ã.

«Î íîðìàòèâíûõ àêòàõ ïî âîïðîñàì èñïîëüçîâàíèÿ âîåííîñëóæàùèõ äëÿ îõðàíû
îáùåñòâåííîãî ïîðÿäêà»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹ 17. Ñò.498.

179 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 3 àïðåëÿ 1991 ã.
«Îá îáåñïå÷åíèè â çàêîíîäàòåëüñòâå ÑÑÑÐ ïðàâà îáâèíÿåìîãî íà çàùèòó»// ÂÑÍÄ
è ÂÑ ÑÑÑÐ. ¹ 17. Ñò.500.

180 Ñì.: ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990. ¹ 47. Ñò. 1000.79
181 Ñì.: Ïîñòàíîâëåíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 4 àïðåëÿ 1991

ã. «Î ïðèñîåäèíåíèè ÑÑÑÐ ê Ôàêóëüòàòèâíîìó ïðîòîêîëó ê Ìåæäóíàðîäíîìó ïàê-
òó î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ»// ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹17.
Ñò.502.

182 Ñì.: Ôåîôàíîâ Þ. Ñïîñîáíà ëè âëàñòü áûòü ÷åñòíîé. Ïî ïîâîäó îäíîãî çàêëþ÷å-
íèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà//Èçâåñòèÿ. 1990. 16 äåê.; Îí æå. Â òèñêàõ
ñïðàâåäëèâîñòè. Îïûò îïðàâäàíèÿ íåïîïóëÿðíûõ ðåøåíèé//Èçâåñòèÿ. 1991. 2 àïð.



âèè ñ çàêîíîäàòåëüíûì ó÷ðåæäåíèåì ïðàêòè÷åñêè âíåäðÿåò
ìåæäóíàðîäíî ïðèçíàííûå ïðàâà ÷åëîâåêà â äåéñòâóþùóþ
ïðàâîâóþ ñèñòåìó, óñòàíàâëèâàåò ïî ýòèì âîïðîñàì ñâîåãî
ðîäà «ïëàíêó», è, ñëåäîâàòåëüíî, åãî ðàáîòà íàöåëåíà íà òî,
÷òîáû, êàê ýòî óæå äåëàþò çàêîíîäàòåëüíûå îðãàíû, ïîäíÿòü,
âîçâûñèòü... ïðàâî äî óðîâíÿ ñòàíäàðòîâ ñîâðåìåííûõ ïðàâî-
âûõ ñèñòåì, ïåðåäîâûõ òðåáîâàíèé, áàçèðóþùèõñÿ íà ôóíäà-
ìåíòàëüíûõ ïðàâàõ è ñâîáîäàõ ÷åëîâåêà»186.

Âìåñòå ñ òåì «÷èñòûé» íîðìîíàäçîð, íàïðàâëåííûé íà
îáåñïå÷åíèå âåðõîâåíñòâà Êîíñòèòóöèè ÑÑÑÐ, è ðàçðåøå-
íèå ðàçíîãëàñèé ìåæäó Ñîþçîì ÑÑÐ è ñîþçíûìè ðåñïóá-
ëèêàìè, ìåæäó ïîñëåäíèìè è íàöèîíàëüíî-ãîñóäàðñòâåí-
íûìè è íàöèîíàëüíî-òåððèòîðèàëüíûìè îáðàçîâàíèÿìè,
íå ïîëó÷èëè ïðàêòè÷åñêîãî ïðèìåíåíèÿ â äåÿòåëüíîñòè
ÊÊÍ. Âûñøèå îðãàíû ãîñóäàðñòâåííîé âëàñòè ñîþçíûõ
ðåñïóáëèê ïî÷òè íå îáðàùàëèñü â íåãî äëÿ ðàçðåøåíèÿ
êîíñòèòóöèîííî-ïðàâîâûõ âîïðîñîâ. Åäèíñòâåííûì ñëó÷à-
åì áûëî äåëî, êîãäà ïî ïðåäëîæåíèþ Âåðõîâíîãî Ñîâåòà
ÐÑÔÑÐ Êîìèòåò ðàññìîòðåë âîïðîñ î ñîîòâåòñòâèè Êîíñòè-
òóöèè ÑÑÑÐ Óêàçà Ïðåçèäåíòà ÑÑÑÐ îò 29 ÿíâàðÿ 1991 ã. 
«Î âçàèìîäåéñòâèè ìèëèöèè è ïîäðàçäåëåíèé Âîîðóæåí-
íûõ Ñèë ÑÑÑÐ ïðè îáåñïå÷åíèè ïðàâîïîðÿäêà â áîðüáå ñ
ïðåñòóïíîñòüþ»187. Õîòÿ çàêîíîäàòåëü ïûòàëñÿ àêòèâèçèðî-
âàòü ýòîò àñïåêò êîíñòèòóöèîííîãî íàäçîðà. Çàêîíîì ÑÑÑÐ
îò 24 îêòÿáðÿ 1990 ã. «Îá îáåñïå÷åíèè äåéñòâèÿ çàêîíîâ è
èíûõ àêòîâ çàêîíîäàòåëüñòâà Ñîþçà ÑÑÐ» äîïîëíèòåëüíî ê
óæå ñóùåñòâóþùèì ïîëîæåíèÿì óêàçûâàëîñü: åñëè çàêîí
ÑÑÑÐ è èíîé àêò âûñøåãî îðãàíà ãîñóäàðñòâåííîé âëàñòè
è óïðàâëåíèÿ ÑÑÑÐ íàðóøàåò, ïî ìíåíèþ ñîþçíîé ðåñïóá-
ëèêè, åå ñóâåðåííûå ïðàâà, òî â ñîîòâåòñòâèè ñî ñòàòüåé
124 Êîíñòèòóöèè ÑÑÑÐ âîïðîñ ìîæåò áûòü ðåøåí íà îñíî-
âå çàêëþ÷åíèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ
(ñò. 2)»188.

îïóáëèêîâàíèå çàêîíîâ è äðóãèõ íîðìàòèâíûõ àêòîâ, êà-
ñàþùèõñÿ ïðàâ, ñâîáîä è îáÿçàííîñòåé ãðàæäàí, ÿâëÿåòñÿ
îáÿçàòåëüíûì óñëîâèåì ïðèìåíåíèÿ ýòèõ àêòîâ;

ñíèæåíèå ðàíåå äîñòèãíóòîãî óðîâíÿ îáåñïå÷åíèÿ êîí-
ñòèòóöèîííûõ ïðàâ è ñâîáîä íåäîïóñòèìî;

ðàñøèðåíèå ïðèìåíåíèÿ ñìåðòíîé êàçíè â ñîâðåìåííûõ
óñëîâèÿõ, òåì áîëåå ïî ïîëèòè÷åñêèì ìîòèâàì, àíòèãóìàí-
íî è àìîðàëüíî, è äð.

Èñòîðè÷åñêè ïîäòâåðäèâøàÿ ñåáÿ, ïåðñïåêòèâíàÿ ðîëü
çàêëþ÷åíèé Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà äàåò îñíî-
âàíèÿ ñîãëàøàòüñÿ ñ âûñêàçàííûìè â ñïåöèàëüíîé ëèòåðà-
òóðå ìíåíèÿìè î òîì, ÷òî çàêëþ÷åíèÿ ÿâëÿþòñÿ èñòî÷íèêà-
ìè ïðàâà183, à â áîëåå ãëóáîêîì ñìûñëå – èñòî÷íèêîì ôîð-
ìèðîâàíèÿ êîíñòèòóöèîííîé äîêòðèíû ñîâðåìåííîé Ðîñ-
ñèè184. Â îïðåäåëåííîé ìåðå ýòî ïîäòâåðæäàåòñÿ èñïîëüçî-
âàíèåì àêòîâ ÊÊÍ â ïîñòàíîâëåíèÿõ Êîíñòèòóöèîííîãî Ñóäà
ÐÔ â îáîñíîâàíèå ñâîèõ ïðàâîâûõ ïîçèöèé185.

Ñëåäóåò çàìåòèòü, ÷òî ïðàêòèêà Êîìèòåòà êîíñòèòóöèîííî-
ãî íàäçîðà ÿâèëàñü «ïðàðîäèòåëüíèöåé» íîâîé þðèäè÷åñêîé
êîíñòðóêöèè «ïðàâîâàÿ ïîçèöèÿ», íûíå øèðîêî èñïîëüçóåìîé
â çàêîíîäàòåëüñòâå è Êîíñòèòóöèîííûì Ñóäîì Ðîññèè. «Ðå-
øåíèå êîìèòåòîì âîïðîñîâ â ïðèíöèïå, îïðåäåëåíèå èñõîä-
íûõ ïðàâîâûõ ïîçèöèé (êóðñèâ ìîé - Ì.Ì.), - ïèñàë Ñ.Ñ. Àëåê-
ñååâ, - ïðåäñòàâëÿåòñÿ âåñüìà ñóùåñòâåííûì. Èìè, êàê ñèì-
âîëàìè, î÷åð÷èâàþòñÿ êîíòóðû çàêîíîäàòåëüíîé ñèñòåìû ñ
î÷åíü âàæíîé ñòîðîíû. Êîíòóðû, îïðåäåëÿåìûå ìåæäóíàðîä-
íî ïðèçíàííûìè ïðàâàìè ÷åëîâåêà. Ñëåäîâàòåëüíî, Êîìèòåò
îêàçûâàåòñÿ òåì ñàìûì îðãàíîì, êîòîðûé âî âçàèìîäåéñò-
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186  Ñì.: Àëåêñååâ Ñ.Ñ. Òðåòüÿ âëàñòü. Ñòàíåò ëè åþ Êîìèòåò êîíñòèòóöèîííîãî íàäçî-
ðà//Èçâåñòèÿ. 1991. 23 ôåâð.

187 Ñì.: ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹ 17. Ñò.498.
188  Ñì.: ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990. ¹ 44. Ñò.418.

183 Ñì.: Ëóêüÿíîâà Å.À. Óêàç. ñî÷. - Ñ.88. Â ïîëèòè÷åñêîé ïóáëèöèñòèêå äàæå óòâåð-
æäàëîñü, ÷òî çàêëþ÷åíèÿ ÊÊÍ - «ýòî äîêóìåíò, èìåþùèé þðèäè÷åñêóþ ñèëó, ñèëó
çàêîíà, ëèêâèäèðóþùèé... «ñàìó ïðàâîâóþ òêàíü» àíòèäåìîêðàòè÷åñêîé ïðàêòè-
êè»(Ôåîôàíîâ Þ. Ñïîñîáíà ëè âëàñòü áûòü ÷åñòíîé? Ïî ïîâîäó îäíîãî Çàêëþ÷å-
íèÿ êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà//Èçâåñòèÿ. 1990. 16 îêò.)

184 Ñì.: Ïðÿõèíà Ò.Ì. Óêàç. ñî÷. - Ñ.71.
185 Ñì.: Ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 4 ôåâðàëÿ 1992 ã. ïî äåëó î

ïðîâåðêå êîíñòèòóöèîííîñòè ïðàâîïðèìåíèòåëüíîé ïðàêòèêè ðàñòîðæåíèÿ òðóäî-
âîãî äîãîâîðà ïî îñíîâàíèþ, ïðåäóñìîòðåííîìó ïóíêòîì 1 ñòàòüè 33 ÊÇîÒ
ÐÑÔÑÐ è îò 25 àïðåëÿ 1995 ã. ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè ÷àñòåé ïåð-
âîé è âòîðîé ñòàòüè 54 Æèëèùíîãî êîäåêñà â ñâÿçè ñ æàëîáîé ãðàæäàíêè Ë.Í. Ñè-
òàëîâîé (Ñîáðàíèå çàêîíîäàòåëüñòâà ÐÔ. 1992. ¹ 18. Ñò.669; 1995. ¹ 18.
Ñò.1708).



ïðîöåññà193 (ïóáëè÷íîå çàñåäàíèå194, ñîâåùàòåëüíàÿ êîì-
íàòà è îñîáûå ìíåíèÿ ÷ëåíîâ Êîìèòåòà195, ïîðÿäîê îáíà-
ðîäîâàíèÿ åãî çàêëþ÷åíèé196  è èõ þðèäè÷åñêàÿ ñèëà â ñëó-
÷àå êîíñòàòàöèè íàðóøåíèÿ ïîäíàäçîðíûì ïðàâîâûì àê-
òîì îñíîâíûõ ïðàâ è ñâîáîä ÷åëîâåêà. Ñ äðóãîé ñòîðîíû,
òàêèå îáñòîÿòåëüñòâà, êàê ñòðîãî èíäèâèäóàëüíûé è êîí-
êðåòíûé õàðàêòåð ðåøåíèé ÊÊÍ197, èõ íåîêîí÷àòåëüíîñòü è
íåîáÿçàòåëüíîñòü ïî áîëüøèíñòâó êàòåãîðèé ðàññìàòðè-
âàåìûõ âîïðîñîâ198, îòñóòñòâèå ÷åòêîé, áëèçêîé ê ñóäåá-
íîé, ïðîöåäóðû èõ ðàçáèðàòåëüñòâà, â ÷àñòíîñòè - ñîñòÿ-
çàòåëüíîñòè, è ìåõàíèçìà èñïîëíåíèÿ199, ÿðêàÿ ïîëèòèçè-
ðîâàííîñòü äåÿòåëüíîñòè ÊÊÍ - ïîçâîëÿþò óòâåðæäàòü,
÷òî ýòîò îðãàí âåñüìà äàëåê îò òîãî, ÷òîáû åãî ñ÷èòàòü
«òðåòüåé âëàñòüþ» â ñòðàíå. Ê òîìó æå ïîëóòîðàãîäè÷íûé
îïûò ðàáîòû Êîìèòåòà íå äàë äîñòàòî÷íîãî ìàòåðèàëà äëÿ
ïîäòâåðæäåíèÿ åãî «ïðàâîñóäíîãî» õàðàêòåðà.

ÊÊÍ íå ïðèäåðæèâàëñÿ äàæå òåõ ïðîöåäóð, êîòîðûå ñõå-
ìàòè÷íî îïðåäåëÿëèñü Çàêîíîì î êîíñòèòóöèîííîì íàäçî-
ðå. Îí íå ñòðåìèëñÿ î÷åðòèòü äëÿ ñåáÿ ïðîöåññóàëüíûé ïî-
ðÿäîê, ñâîéñòâåííûé ñóäó, õîòÿ â ïóáëèöèñòè÷åñêîé ëèòåðà-

Îêàçàëñÿ áåçäåéñòâåííûì è ïðåäâàðèòåëüíûé êîíñòè-
òóöèîííûé íàäçîð189. Íå îïðàâäàëñÿ ïðîãíîç Ä.À. Êåðèìî-
âà, ÷òî îí ìîæåò ñòàòü «íåïîñèëüíûì» äëÿ ÊÊÍ. Ïûòàÿñü
«çàïóñòèòü» ìåõàíèçì ýòîãî íàäçîðà, Êîìèòåò â îäíîì èç
ñâîèõ çàêëþ÷åíèé óêàçàë: «Ñ÷èòàòü íåîáõîäèìûì, ÷òîáû
çàêîíîäàòåëüíûå àêòû êðàòêîâðåìåííîãî äåéñòâèÿ èëè èõ
ïðîåêòû ñâîåâðåìåííî ïðåäîñòàâëÿëèñü ñîîòâåòñòâóþùè-
ìè ãîñóäàðñòâåííûìè îðãàíàìè â Êîìèòåò êîíñòèòóöèîí-
íîãî íàäçîðà ÑÑÑÐ, ñ òåì, ÷òîáû îí èìåë âîçìîæíîñòü,
åñëè ïîòðåáóåòñÿ, äàòü çàêëþ÷åíèå ïî íèì â ñðîêè, ïðå-
äóñìîòðåííûå Çàêîíîì...»190. Ìîæíî ëèøü ïðåäïîëàãàòü,
÷òî ýòîò íåóäà÷íûé îïûò ÊÊÍ ïîâëèÿë â áóäóùåì íà îòêàç
çàêîíîäàòåëÿ ïðåäîñòàâèòü ïðàâî ïðåäâàðèòåëüíîãî êîí-
ñòèòóöèîííîãî êîíòðîëÿ ðîññèéñêîìó Êîíñòèòóöèîííîìó
Ñóäó.

Þ. Ôåîôàíîâ â 1991 ãîäó çàäàëñÿ âîïðîñîì: «Ñîñòîÿë-
ñÿ ëè Êîìèòåò êàê «òðåòüÿ âëàñòü» â ãîñóäàðñòâå èëè ýòî
åùå îäèí êîíñóëüòàòèâíî-ïðàâîâîé îðãàí?»191. Ñòîëü çà-
èíòåðåñîâàííûé ó÷åíûé, êàê Ñ.Ñ. Àëåêñååâ, îòâå÷àë íà
íåãî ïîëîæèòåëüíî: «...ïîÿâèëàñü-òàêè, ïóñòü åùå è íå
ñèëüíàÿ, ñóäåáíî-êîíñòèòóöèîííàÿ âëàñòü»192. Âðÿä ëè
ìîæíî êàòåãîðè÷íî îòâåòèòü íà ýòîò âîïðîñ. Ñ îäíîé ñòî-
ðîíû, êàçàëîñü, ÷òî ÊÊÍ ïðèîáðåë êàêèå-òî ÷åðòû êîíñòè-
òóöèîííîãî ñóäà. Îá ýòîì, ïî êðàéíåé ìåðå, ñâèäåòåëüñò-
âîâàëè: çàèìñòâîâàíèå îòäåëüíûõ ýëåìåíòîâ ñóäåáíîãî
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189 Ñì.: Êóäðÿâöåâ Â.Í. Äåìîêðàòèÿ è ïðàâîâîé ïîðÿäîê//Èçâåñòèÿ. 1991. 5 ôåâð.
Ïðåäâèäÿ ïîäîáíûé ðåçóëüòàò, Ñ.Ñ. Àëåêñååâ åùå â äåêàáðå 1989 ã. ïðåäëàãàë
ñîçäàòü Ýêñïåðòíûé Ãîñóäàðñòâåííî-ïðàâîâîé ñîâåò äëÿ ïðåäâàðèòåëüíîãî îñó-
ùåñòâëåíèÿ þðèäè÷åñêîé ýêñïåðòèçû ïðîåêòîâ ïðåçèäåíòñêèõ óêàçîâ è äðóãèõ àê-
òîâ, ïðåäñòàâëåííûõ åìó íà ïîäïèñü, ÷òîáû îáåñïå÷èòü èì «êîíñòèòóöèîííóþ ñòå-
ðèëüíîñòü». Îäíàêî ýòà èäåÿ íå áûëà ïîääåðæàíà Ãîðáà÷åâûì â íàäåæäå íà ÊÊÍ
è þðèäè÷åñêèé îòäåë àïïàðàòà Ïðåçèäåíòà (ñì.: Øàõíàçàðîâ Ã. Óêàç. ñî÷. - Ñ.451).
Ïîçäíåå Ñ.Ñ. Àëåêñååâ âíîâü â áåñåäå ñ æóðíàëèñòîì Þ. Êîâàëåíêî îòìå÷àë:
«Îïûò ôðàíöóçñêîãî Ãîñóäàðñòâåííîãî ñîâåòà... ïðåäñòàâëÿåò äëÿ íàñ èñêëþ÷è-
òåëüíûé èíòåðåñ. Ìû ñìîãëè áû îáëåã÷èòü ðåøåíèå ìíîãèõ ïðîáëåì, åñëè áû ñîç-
äàëè îðãàí, íàäåëåííûé àíàëîãè÷íûìè ôóíêöèÿìè - þðèäè÷åñêîãî ñîâåòíèêà è
âûñøåé ñóäåáíîé èíñòàíöèè ïî àäìèíèñòðàòèâíûì âîïðîñàì, - êîòîðûé ñòàë áû
èãðàòü âàæíóþ ðîëü â îòëàæèâàíèè ìåõàíèçìà ïðàâîâîãî ãîñóäàðñòâà» (ñì.: Êîâà-
ëåíêî Þ. Ñîâåòíèê è ñóäüÿ. Ãîñóäàðñòâåííûé ñîâåò Ôðàíöèè â ñèñòåìå ïðàâîâî-
ãî ãîñóäàðñòâà//Èçâåñòèÿ. Ìîñê. âå÷. âûï.//1990. 25 àâã.).

190 Ñì: ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹ è. Ñò.499
191 Ñì.: Ôåîôàíîâ Þ. Ïðàâî íà âëàñòü//Èçâåñòèÿ. 1991. 25 èþíÿ.
192 Ñì.: Àëåêñååâ Ñ.Ñ. Òðåòüÿ âëàñòü//Èçâåñòèÿ. 1991. 23 ôåâð.

193 Ñì.: Àëåêñååâ Ñ.Ñ. Êîíñòèòóöèîííûé íàäçîð: ïåðâûå øàãè è ïðîáëåìû//Èçâåñòèÿ.
1990. 28 àâã.; Áîñõîëîâ Ñ.Ñ. Ïîñòóëàòû ïðàâîâîãî ãîñóäàðñòâà// Íåçàâèñèìàÿ ãà-
çåòà. 1991. 30 ìàðòà

194 Ñì., íàïð. Æáàíîâ Å., Ôåîôàíîâ Þ. Ïðåäâàðèòåëüíîå îáñóæäåíèå: Êîìèòåò êîí-
ñòèòóöèîííîãî íàäçîðà çàñëóøàë ìíåíèå ýêñïåðòîâ îòíîñèòåëüíî ïðèêàçà ìèíè-
ñòðîâ âíóòðåííèõ äåë è îáîðîíû ÑÑÑÐ î ñîâìåñòíîì ïàòðóëèðîâàíèè//Ñîþç 1991.
¹ 6(58). Ôåâð. - Ñ.4, 20.

195 Ñì.: Îñîáûå ìíåíèÿ ÷ëåíîâ Êîìèòåòà Ñ.Ñ. Áîñõîëîâà, À.Ã. Áûêîâà, Ã.Ç. Èíöêèðâå-
ëè (ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990. ¹ 47. - Ñ. 1245, 1247-1248).

196 Ñì.: Çàêîí ÑÑÑÐ îò 31 èþëÿ 1989 ã. «Î ïîðÿäêå îïóáëèêîâàíèÿ è âñòóïëåíèÿ â ñè-
ëó çàêîíîâ ÑÑÑÐ è äðóãèõ àêòîâ, ïðèíÿòûõ Ñúåçäîì íàðîäíûõ äåïóòàòîâ ÑÑÑÐ,
Âåðõîâíûì Ñîâåòîì ÑÑÑÐ è èõ îðãàíàìè»//Ïðàâäà. 1989. 3 àâã. Â òî æå âðåìÿ îò-
ìå÷àëîñü, ÷òî çàêëþ÷åíèÿ ÊÊÍ, â îòëè÷èå îò çàêîíîâ è óêàçîâ, íå ïóáëèêóþò â ïîë-
íîì îáúåìå äàæå «Èçâåñòèÿ» (ñì.: Ôåîôàíîâ Þ. Ïðàâî íà âëàñòü//Èçâåñòèÿ. 1991.
25 èþíÿ).

197 Ñì.: Åìåëüÿíîâ Å.À. Ñîîòíîøåíèå è âçàèìîäåéñòâèå êîíñòèòóöèîííîãî è ïðîêó-
ðîðñêîãî íàäçîðîâ. - Ñ.6.

198 Þ. Ðåøåòîâ ñ÷èòàë, ÷òî ñàì ôàêò ïðîâîçãëàøåíèÿ òîãî èëè èíîãî àêòà íåêîíñòè-
òóöèîííûì óæå íåñåò â ñåáå ýëåìåíò îáÿçàòåëüíîñòè, ýòî ñâîåãî ðîäà âåðäèêò,
õîòÿ è áåç ñïåöèàëüíîé ñàíêöèè. Âîçðàæàÿ åìó, Þ. Êóäðÿâöåâ ðåçîííî çàìåòèë:
«Âñå çàâèñèò îò óðîâíÿ ïîëèòè÷åñêîé è ïðàâîâîé êóëüòóðû òåõ, êîìó ýòîò âåðäèêò
àäðåñîâàí»(ñì.: Êîììóíèñò. 1990. ¹ 4. - Ñ.75).

199 «Ñëàáîñòü íàøåãî êîíñòèòóöèîííîãî íàäçîðà, - ïèñàë èçâåñòíûé ïóáëèöèñò Þ. Ôåî-
ôàíîâ, - â òîì ñîñòîèò, ÷òî îòñóòñòâóåò íàäåæíûé è ÷åòêèé ìåõàíèçì èñïîëíåíèÿ
ðåøåíèé» (Ñì.: Ôåîôàíîâ Þ. Â òèñêàõ ñïðàâåäëèâîñòè//Èçâåñòèÿ. 1991. 2 àïð.)



ñõîæåãî ñ èñêîâûì êîíñòèòóöèîííî-ñóäåáíîãî ïðîèçâîäñò-
âà, ãäå äåëî ðàññìàòðèâàåòñÿ ïî êîíñòèòóöèîííîìó èñêó
(çàïðîñó, îáðàùåíèþ) èëè êîíñòèòóöèîííîé æàëîáå, íî íå
ïî èíèöèàòèâå ñàìîãî îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ.
Êîìèòåò æå êîíñòèòóöèîííîãî íàäçîðà çàíèìàëñÿ ðàçáèðà-
òåëüñòâîì êîíñòèòóöèîííûõ âîïðîñîâ ëèáî ïî ïðåäëîæåíè-
ÿì è ïîðó÷åíèÿì ñîîòâåòñòâóþùèõ îðãàíîâ è äîëæíîñòíûõ
ëèö, ò.å. îñíîâûâàÿñü íà ñâîåãî ðîäà èåðàðõè÷åñêè-àäìè-
íèñòðàòèâíûõ êîìàíäàõ, ëèáî ïî ñîáñòâåííîé èíèöèàòèâå.
Ïðè÷åì îíà äîìèíèðîâàëà â ÷èñëå îñíîâàíèé âîçáóæäåíèÿ
êîíñòèòóöèîííîãî íàäçîðà. Ïî÷òè âîñåìüäåñÿò ïðîöåíòîâ
âñåõ âîïðîñîâ ÊÊÍ ðàññìîòðåë ïî ñîáñòâåííîé èíèöèàòè-
âå205. Ëèøü øåñòü ðåøåíèé (5 çàêëþ÷åíèé è 1 ïîñòàíîâëå-
íèå) âûíåñåíû èì ïî ïðåäëîæåíèÿì è ïîðó÷åíèÿì ñóáúåê-
òîâ, íàäåëåííûõ ïðàâîì îáðàùåíèÿ â íåãî. Â ÷èñëå èõ: Ïðå-
çèäåíòà ÑÑÑÐ - ïî äâóì âîïðîñàì206, Âåðõîâíîãî Ñîâåòà
ÑÑÑÐ - ïî îäíîìó207, Ïðåäñåäàòåëÿ Âåðõîâíîãî Ñîâåòà
ÑÑÑÐ - ïî äâóì208, Âåðõîâíîãî Ñîâåòà ÐÑÔÑÐ - ïî îäíîìó
âîïðîñó209. Îöåíèâàÿ òàêóþ ïðàêòèêó, Ñ.Ñ. Àëåêñååâ ïèñàë â
îäíîé èç ãàçåòíûõ ñòàòåé: «Âåäü ýòî íåíîðìàëüíîå äåëî,
êîãäà òîëüêî â äâóõ ñëó÷àÿõ (ïî ñîñòîÿíèþ íà äåêàáðü 1990
ã. - ÌÌ)... âîïðîñû ñòàâèëèñü íà ðàññìîòðåíèå êîìèòåòà,

òóðå êàê òîãî âðåìåíè, òàê è ïîçæå, Êîìèòåòó ïðèïèñûâàëè
ôóíêöèè «êîíñòèòóöèîííî-ïðàâîñóäíîãî îðãàíà»200. À.È.
Ëóêüÿíîâ, íàïðèìåð, â îäíîì èç ñâîèõ ìíîãî÷èñëåííûõ èí-
òåðâüþ çàÿâëÿë: «À Êîíñòèòóöèîííûé Ñóä âïåðâûå ðîæäàë-
ñÿ âîâñå íå â êîíñòèòóöèè Åëüöèíà. Ó íàñ áûë Êîìèòåò êîí-
ñòèòóöèîííîãî íàäçîðà, êîòîðûé ïîñòåïåííî ïðåâðàùàëñÿ â
Êîíñòèòóöèîííûé Ñóä»201. Êîìèòåò øèðîêî èñïîëüçîâàë íå
ïðåäóñìîòðåííóþ çàêîíîì ïðàêòèêó âûñòóïëåíèé ñ ðåøå-
íèÿìè, ðàçúÿñíåíèÿìè è çàÿâëåíèÿìè â ñâÿçè ñ ïîäãîòîâêîé
ê ñëóøàíèþ êîíêðåòíîãî äåëà, â êîòîðûõ äîñòàòî÷íî ïðè-
ñòðàñòíî âûñêàçûâàëñÿ ïî ñóùåñòâó âîïðîñà. Ýòè äîêóìåí-
òû, ôàêòè÷åñêè, èìåëè íå ïðîöåäóðíûé, à ïîëèòè÷åñêèé õà-
ðàêòåð, ÷òî íå îòðèöàëîñü è ðóêîâîäñòâîì ÊÊÍ202. Òàê, Çàÿâ-
ëåíèå ïî âîïðîñàì ïðèâëå÷åíèÿ âîåííîñëóæàùèõ ê îáåñïå-
÷åíèþ îáùåñòâåííîãî ïîðÿäêà, êàê ïèñàë òîãäà Ñ.Ñ.Àëåêñå-
åâ, «â ÷åì-òî äàæå ïåðåêðûâàåò óïîìÿíóòîå êîíêðåòíîå äå-
ëî è çàêðåïëÿåò ïîçèöèþ êîìèòåòà ïî ïðèíöèïèàëüíûì âî-
ïðîñàì çàêîíîäàòåëüñòâà». Íå ðàññìîòðåâ åùå äåëà, ÊÊÍ
çàÿâëÿë î íåîáõîäèìîñòè íàäëåæàùåé çàêîíîäàòåëüíîé îñ-
íîâû â äàííîé îáëàñòè, ïðèòîì òàêîé, êîòîðàÿ èñêëþ÷àëà
èñïîëüçîâàíèå âîåííîñëóæàùèõ äëÿ öåëåé, íå ïðåäóñìîò-
ðåííûõ Êîíñòèòóöèåé ÑÑÑÐ, è ïî ðåøåíèþ êàêèõ-ëèáî îá-
ùåñòâåííûõ èëè íå óïîëíîìî÷åííûõ íà òî ãîñóäàðñòâåííûõ
îðãàíîâ203. Âèäèìî, ïîíèìàÿ þðèäè÷åñêóþ óÿçâèìîñòü ïî-
äîáíûõ çàÿâëåíèé, ÊÊÍ óêàçàë, ÷òî îíî íàïðàâëÿåòñÿ â Âåð-
õîâíûé Ñîâåò ÑÑÑÐ â êà÷åñòâå ïðåäñòàâëåíèÿ, ñäåëàííîãî
â ïîðÿäêå îñóùåñòâëåíèÿ çàêîíîäàòåëüíîé èíèöèàòèâû204.

Íå ñâîéñòâåííû ïðèíöèïàì ñóäîïðîèçâîäñòâà áûëè è çà-
áëàãîâðåìåííîå ïðåäñòàâëåíèå Êîìèòåòîì ïðîåêòîâ çàêëþ-
÷åíèé ó÷àñòíèêàì åãî çàñåäàíèÿ è ïðåäñòàâèòåëÿì çàèíòå-
ðåñîâàííûõ îðãàíèçàöèé, à òàêæå ïîðÿäîê èíèöèèðîâàíèÿ
ðàññìîòðåíèÿ âîïðîñîâ â ÊÊÍ. Ïîñëåäíèé áûë äàëåê îò
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200 Àëåêñååâ Ñ.Ñ.: 1) Êîíñòèòóöèÿ è âëàñòü//Èçâåñòèÿ. 1990. 3 äåê.; 2) Ãîä íà ïóòè ê
âåðõîâåíñòâó ïðàâà//Èçâåñòèÿ. 1991. 19 èþíÿ (ýòà ñòàòüÿ âîñïðîèçâåäåíà â êí.:
Àëåêñååâ Ñ.Ñ. Óðîêè. Òÿæêèé ïóòü Ðîññèè ê ïðàâó. - Ì.: Þðèñòú. 1997. - Ñ.214-221).

201 Ñì.: Ïîäìîñêîâíûå èçâåñòèÿ. 1995. 27 îêò.
202 Ñì.: Ëàçàðåâ Á.Ì. Óêàç. ñî÷. - Ñ.24.
203 Ñì.: Èçâåñòèÿ. 1991. 23 ôåâð.
204 Ñì.: Çàÿâëåíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ «Î çàêîíîäàòåëüñòâå

ïî âîïðîñàì ïðèâëå÷åíèÿ âîåííîñëóæàùèõ ê îáåñïå÷åíèþ îáùåñòâåííîãî ïîðÿä-
êå»//Èçâåñòèÿ. 1991. 15 ôåâð.

205 Ñðåäè íèõ - âîïðîñ îá îáåñïå÷åíèè â çàêîíîäàòåëüñòâå ÑÑÑÐ ïðàâà îáâèíÿåìî-
ãî íà çàùèòó, ðàññìîòðåííûé ïî ñîáñòâåííîé èíèöèàòèâå ÊÊÍ, íî â ñâÿçè ñ îáðà-
ùåíèåì Âñåñîþçíîé êîíôåðåíöèè Ñîþçà àäâîêàòîâ ÑÑÑÐ (ñì.: ÂÑÍÄ è ÂÑ ÑÑÑÐ.
1991. ¹ 17. Ñò.500).

206 Ñì.: Çàêëþ÷åíèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 26 îêòÿáðÿ 1990 ã.
«Î çàïðåòå ñîâìåùåíèÿ äîëæíîñòåé ðóêîâîäèòåëÿìè ãîñóäàðñòâåííûõ îðãàíîâ
âëàñòè è óïðàâëåíèÿ, óñòàíîâëåííîì â çàêîíîäàòåëüñòâå ÐÑÔÑÐ» è îò 21 äåêàáðÿ
1990 ã. «Î ïîñòàíîâëåíèè Âåðõîâíîãî Ñîâåòà Ëàòâèéñêîé Ðåñïóáëèêè îò 4 àâãóñòà
1990 ãîäà»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990. ¹ 47. Ñò. 1002; 1991. ¹ 4.Ñò.89.

207 Ñì.: Ïîñòàíîâëåíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 3 àïðåëÿ 1991
ã. «Î çàêîíîäàòåëüíûõ àêòàõ, ïðèíÿòûõ â ñâÿçè ñ ïðîâåäåíèåì ðåôåðåíäóìà
ÑÑÑÐ»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹ 17. Ñò.499.

208 Ñì.: Çàêëþ÷åíèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 25 îêòÿáðÿ 1990 ã.
«Î çàêîíîäàòåëüñòâå ïî âîïðîñó î ïðèíóäèòåëüíîì ëå÷åíèè è òðóäîâîì ïåðåâîñ-
ïèòàíèè ëèö, ñòðàäàþùèõ àëêîãîëèçìîì è íàðêîìàíèåé» è îò 15 ôåâðàëÿ 1991 ã.
«Î çàêîíîäàòåëüñòâå Ëèòîâñêîé Ðåñïóáëèêè, ïðåäóñìàòðèâàþùåì óãîëîâíóþ îò-
âåòñòâåííîñòü çà äåéñòâèÿ, ñâÿçàííûå ñ ñîçäàíèåì è ó÷àñòèåì â äåÿòåëüíîñòè îá-
ùåñòâåííî-ïîëèòè÷åñêèõ îðãàíèçàöèé»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1990. ¹ 47. Ñò. 1001;
1991. ¹ 9. Ñò.206.

209 Ñì.: Çàêëþ÷åíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ îò 3 àïðåëÿ 1991 ã.
«Î íîðìàòèâíûõ àêòàõ ïî âîïðîñàì èñïîëüçîâàíèÿ âîåííîñëóæàùèõ äëÿ îõðàíû
îáùåñòâåííîãî ïîðÿäêà»//ÂÑÍÄ è ÂÑ ÑÑÑÐ. 1991. ¹ 17. Ñò. 498.



ÀÑÑÐ) òàêæå çàÿâèë, ÷òî “ïðàêòè÷åñêè íà Âåðõîâíûé Ñîâåò
âîçëàãàåòñÿ ðîëü òðåòåéñêîãî ñóäà. Ïðè ýòîì îñòàåòñÿ íå-
ïîíÿòíîé ðîëü Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ…
Òàêèì îáðàçîì, ðàçìûòîé îñòàåòñÿ ãðàíü ìåæäó çàêîíîäà-
òåëüíîé è ñóäåáíîé âëàñòÿìè”214. Âîçâðàùàÿñü ê ýòîìó âî-
ïðîñó â çàêëþ÷èòåëüíîì ñëîâå, À.È. Ëóêüÿíîâ ðàçúÿñíÿë:
“Åñëè æå êàêàÿ-òî ðåñïóáëèêà ïî òåì èëè èíûì ìîòèâàì áó-
äåò ñ÷èòàòü, ÷òî Óêàç Ïðåçèäåíòà … ïðèíÿò ñ íàðóøåíèåì
Êîíñòèòóöèè ÑÑÑÐ, òî îíà ñìîæåò â ñîîòâåòñòâèè ñ íîâîé
ðåäàêöèåé ïóíêòà 18 ñòàòüè 113 Êîíñòèòóöèè îáðàòèòüñÿ ñ
ïðîòåñòîì â Âåðõîâíûé Ñîâåò ÑÑÑÐ ëèáî â Êîìèòåò êîíñòè-
òóöèîííîãî íàäçîðà ÑÑÑÐ”215. Äîïîëíÿÿ À.È. Ëóêüÿíîâà, àêà-
äåìèê Â.Í. Êóäðÿâöåâ çàìåòèë, ÷òî Âåðõîâíûé Ñîâåò ÑÑÑÐ
ìîæåò ïðèíÿòü îäèí èç ÷åòûðåõ âàðèàíòîâ ðåøåíèÿ, åñëè â
íåãî ïîñòóïèë ïðîòåñò íà àêò Ïðåçèäåíòà è Êàáèíåòà Ìèíè-
ñòðîâ. Âî-ïåðâûõ, îí ìîæåò íàïðàâèòü Ïðåçèäåíòó ñâîå çà-
êëþ÷åíèå ñ ïðåäñòàâëåíèåì îá èõ îòìåíå. Âî-âòîðûõ, ïåðå-
äàòü ñïîð â Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà. Â-òðåòüèõ,
îáðàòèòüñÿ ê Ñúåçäó íàðîäíûõ äåïóòàòîâ. Â-÷åòâåðòûõ,
Âåðõîâíûé Ñîâåò ÑÑÑÐ ìîæåò è îòêëîíèòü ýòîò ïðîòåñò216.

Ýòè ðàçúÿñíåíèÿ íå îñòàíîâèëè äèñêóññèþ. Ïðè ãîëîñî-
âàíèè èçìåíåíèé â Êîíñòèòóöèþ A.M. ßêîâëåâ ïðåäëîæèë
èñêëþ÷èòü ðàññìîòðåíèå ïðîòåñòîâ ñàìèì Âåðõîâíûì Ñî-
âåòîì, ïîñêîëüêó ýòî ñóäåáíàÿ ôóíêöèÿ. Ïîäîáíîãî ðîäà
ñïîðû, ïî åãî ìíåíèþ, âîçìîæíî ðåøàòü â Êîíñòèòóöèîí-
íîì Ñóäå. Â ðåçóëüòàòå ïîïðàâêà íå áûëà ïðèíÿòà. Ïðè
ýòîì âîçíèê òàêæå âîïðîñ, ìîæåò ëè Âåðõîâíûé Ñîâåò
ÑÑÑÐ îòìåíÿòü óêàçû Ïðåçèäåíòà è àêòû Êàáèíåòà Ìèíèñò-
ðîâ ÑÑÑÐ, èìåþùèå íîðìàòèâíûé õàðàêòåð, èëè ýòèì äîë-
æåí çàíèìàòüñÿ Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà, à â áó-
äóùåì - Êîíñòèòóöèîííûé Ñóä. Íåêîòîðûå äåïóòàòû ñêëîíÿ-
ëèñü ê ïîñëåäíåìó ðåøåíèþ. Ïðîòèâ ýòîãî âîçðàçèë
Þ.Â.Ãîëèê: «Íè â êîåì ñëó÷àå íå ìîæåò áûòü ïðèåìëåìûì...
ïðåäëîæåíèå... ÿêîáû âñå ðåøåíèÿ ìîãóò áûòü îñïîðåíû ÷å-
ðåç Êîíñòèòóöèîííûé Ñóä èëè ÷åðåç Êîìèòåò êîíñòèòóöèîí-
íîãî íàäçîðà». Â ðåçóëüòàòå Ñúåçä ñîãëàñèëñÿ ñ òåì, ÷òî

êàê ýòî è ïîëîæåíî ïðèìåíèòåëüíî ê ïðàâîñóäíîìó îðãàíó,
- ïî èíèöèàòèâå ëèö, ïðåäóñìîòðåííûõ â çàêîíå. Â îñòàëü-
íûõ æå ñëó÷àÿõ èñïîëüçîâàëñÿ ýêñòðàîðäèíàðíûé ïîðÿäîê -
âîçáóæäåíèå äåëà «ïî ñîáñòâåííîé èíèöèàòèâå», ïîðÿäîê,
êîòîðûé ïî ñìûñëó çàêîíà äîëæåí ïðèìåíÿòüñÿ ëèøü òîãäà,
êîãäà íå ñðàáàòûâàåò íîðìàëüíàÿ ïðîöåäóðà»210.

Âûñøèå îðãàíû ãîñóäàðñòâåííîé âëàñòè ñîþçíûõ ðåñ-
ïóáëèê (êðîìå ÐÑÔÑÐ) èãíîðèðîâàëè ÊÊÍ, íå îáðàùàÿñü â
íåãî äëÿ ðàçðåøåíèÿ ðàçíîãëàñèé ñ ÑÑÑÐ, ïðèíèìàÿ îäíî-
ñòîðîííèå ðåøåíèÿ. Â ñâÿçè ñ ýòèì çàêîíîäàòåëü ïîïûòàë-
ñÿ íåïîñðåäñòâåííî ñàì ðàçðåøàòü èõ, íå èñêëþ÷àÿ â òî æå
âðåìÿ ýòîãî ïîëíîìî÷èÿ èç ïðåðîãàòèâ Êîìèòåòà. Ñîãëàñíî
ñòàòüå 13 Çàêîíà  ÑÑÑÐ îò 26 àïðåëÿ 1990 ã. “Î ðàçãðàíè-
÷åíèè ïîëíîìî÷èé ìåæäó Ñîþçîì ÑÑÐ è ñóáúåêòàìè ôåäå-
ðàöèè”, Âåðõîâíûé Ñîâåò ÑÑÑÐ âïðàâå áûë ðàññìàòðèâàòü
ñïîðíûå âîïðîñû ìåæäó ÑÑÑÐ è ðåñïóáëèêàìè ïî ïðîòåñ-
òàì ïîñëåäíèõ íà ïîñòàíîâëåíèÿ è ðàñïîðÿæåíèÿ Ñîâåòà
Ìèíèñòðîâ ÑÑÑÐ211. íà ×åòâåðòîì Ñúåçäå íàðîäíûõ äåïóòà-
òîâ ÑÑÑÐ À.È. Ëóêüÿíîâ ïðåäëîæèë äîïîëíèòü ñòàòüþ 113
Êîíñòèòóöèè ÑÑÑÐ íîðìîé î òîì, ÷òî íà Âåðõîâíûé Ñîâåò
ÑÑÑÐ âîçëàãàåòñÿ ðàññìîòðåíèå ïðîòåñòîâ âûñøèõ îðãàíîâ
ãîñóäàðñòâåííîé âëàñòè ñîþçíûõ ðåñïóáëèê íà àêòû Ïðåçè-
äåíòà è Êàáèíåòà Ìèíèñòðîâ ÑÑÑÐ, åñëè îíè, ïî ìíåíèþ
ðåñïóáëèêè, íàðóøàþò åå ïðàâà, à òàêæå Êîíñòèòóöèþ è çà-
êîíû ÑÑÑÐ212. Ñ ýòèì íå ñîãëàñèëñÿ äîêòîð þðèäè÷åñêèõ íà-
óê À.Ì. ßêîâëåâ, ïðåäëîæèâøèé “âî âñåõ ñëó÷àÿõ, êîäà ðå÷ü
èäåò î ñïîðå, î êîìïåòåíöèè, î ïðàâîìåðíîñòè ðåøåíèÿ
âûøåñòîÿùåãî îðãàíà, íå íàïðàâëÿòü ÷åëîáèòíóþ íà îäèí
ýòàæ âûøå, à íàïðàâëÿòü åå â Êîìèòåò êîíñòèòóöèîííîãî
íàäçîðà, èìåÿ â âèäó íåïðåìåííóþ åãî òðàíñôîðìàöèþ â
áóäóùåì â ïðàâîìåðíûé è àâòîðèòåòíûé Êîíñòèòóöèîííûé
ñóä íàøåé ñòðàíû”213. Äåïóòàò Þ.Ê. Øàðèïîâ (Áàøêèðñêàÿ
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210 Ñì.: Èçâåñòèÿ. 1990. 3 äåê.
211 Ýòî ïîëîæåíèå áûëî ïîäâåðãíóòî êðèòèêå, êàê âòîðæåíèå â êîìïåòåíöèþ Êîìèòå-

òà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ (ñì.: Øóáåðò Ò.Ý. Êîíñòèòóöèîííûé êîíòðîëü
â ÑÑÐ. Àâòîðåô. êàíä. äèññ. - Ì.: ÂÍÈÈÑÇ, 1991. - Ñ.16-17).

212 Äîêëàä Ïðåäñåäàòåëÿ Âåðõîâíîãî Ñîâåòà ÑÑÑÐ À.È. Ëóêüÿíîâà î âíåñåíèè èç-
ìåíåíèé â Êîíñòèòóöèþ (Îñíîâíîé Çàêîí) ÑÑÑÐ//×åòâåðòûé Ñúåçä íàðîäíûõ äå-
ïóòàòîâ ÑÑÑÐ. Áþë. ¹ 10. 21 äåê. 1990. - Ñ.7-8.

213 Òàì æå. Áþë. ¹ 10. - Ñ. 14; Áþë. ¹ 16. - Ñ.9.

214 Òàì æå. Áþë. ¹ 11. 22 äåê. 1990 ã. - Ñ.48.
215 Òàì æå. Áþë. ¹ 12. 22 äåê. 1990. - Ñ.6.
216 Òàì æå. Áþë. ¹ 15. 25 äåê. 1990. - Ñ.34-35



Ìíîãèå ïîëèòèêè è ó÷åíûå âèäåëè âûõîä â ïðåîáðàçîâà-
íèè êîíñòèòóöèîííîãî íàäçîðà â ñóäåáíûé êîíñòèòóöèîí-
íûé êîíòðîëü. Èäåè êîíñòèòóöèîííîãî ñóäà â êà÷åñòâå ïîçè-
òèâíîé àëüòåðíàòèâû ðàçâèâàëèñü ïàðàëëåëüíî ñ âçÿâøåé
âåðõ êîíöåïöèåé Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà. Íî
äàæå òå, êòî ñ÷èòàë, ÷òî ôîðìà Êîìèòåòà ñîîòâåòñòâîâàëà
ñîâðåìåííîé ñîöèàëüíî-ýêîíîìè÷åñêîé è ïîëèòè÷åñêîé ñè-
òóàöèè â ÑÑÑÐ, ïîëàãàëè, ÷òî â áóäóùåì ìîæíî áûëî áû
ñäåëàòü ñëåäóþùèé øàã, ïðåâðàòèâ îðãàíû êîíñòèòóöèîí-
íîãî íàäçîðà â êîíñòèòóöèîííûå ñóäû, êîòîðûå áû îáåñïå-
÷èâàëè âåðõîâåíñòâî Êîíñòèòóöèè ÑÑÑÐ è ðàçðåøàëè ðàç-
íîãëàñèÿ êîíñòèòóöèîííîãî çíà÷åíèÿ ìåæäó Ñîþçîì ÑÑÐ è
ðåñïóáëèêàìè, à òàêæå ìåæäó ïîñëåäíèìè. Òàêèå îðãàíû
ìîãëè áû îáëàäàòü ïðàâîì îòìåíÿòü ëþáûå çàêîíû è äðóãèå
íåêîíñòèòóöèîííûå íîðìàòèâíûå àêòû, ïðèíèìàòü þðèäè-
÷åñêè îáÿçàòåëüíûå ðåøåíèÿ è èìåòü ìåõàíèçì èõ êîíñòè-
òóöèîííîé ðåàëèçàöèè221.

Èìååòñÿ è òî÷êà çðåíèÿ, ÷òî ñîçäàíèå Êîìèòåòà êîíñòè-
òóöèîííîãî íàäçîðà ÑÑÑÐ ñ ñàìîãî íà÷àëà ÿâëÿëîñü ïîëè-
òè÷åñêîé îøèáêîé. Çàäà÷è òîãî âðåìåíè òðåáîâàëè ýô-
ôåêòèâíîãî ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ äëÿ ñîç-
äàíèÿ ïðàâîâîé ñèñòåìû, àäåêâàòíîé ïîòðåáíîñòÿì ýêîíî-
ìè÷åñêèõ è ïîëèòè÷åñêèõ ïðåîáðàçîâàíèé222. Ýòó ðîëü ìîã
îáåñïå÷èòü ëèøü Êîíñòèòóöèîííûé Ñóä. Õàðàêòåðíî, ÷òî
ïîçæå Ì.Ñ. Ãîðáà÷åâ ïðèçíàë «ñåðüåçíîé íåäîðàáîòêîé»
òî, ÷òî «îäíîâðåìåííî ñ èíñòèòóòîì ïðåçèäåíòñòâà ìû íå
ñîçäàëè äîñòàòî÷íî ìîùíîé ñóäåáíîé âëàñòè, âìåñòî ïîë-
íîöåííîãî êîíñòèòóöèîííîãî ñóäà (èëè íàäåëåíèÿ ñîîòâåò-
ñòâóþùèìè ïîëíîìî÷èÿìè Âåðõîâíîãî Ñóäà) ìû ó÷ðåäèëè
Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà»223. Âèäèìî, ïðåäâèäÿ
êðèçèñ êîíñòèòóöèîííîãî íàäçîðà, Á.Í. Åëüöèí åùå â ìàð-
òå 1990 ã. â ðàçäåëå 1 «Ïîëèòè÷åñêîå óñòðîéñòâî Ðîññèè»

Âåðõîâíûé Ñîâåò èìååò ïðàâî îòìåíÿòü àêòû Êàáèíåòà Ìè-
íèñòðîâ ÑÑÑÐ â ñëó÷àå íåñîîòâåòñòâèÿ èõ Êîíñòèòóöèè
ÑÑÑÐ è çàêîíàì ÑÑÑÐ217. Òàêèì îáðàçîì, íåñìîòðÿ íà ïðî-
äîëæàþùèåñÿ ðàçãîâîðû î êîíñòèòóöèîííîì ñóäå, ôàêòè÷å-
ñêè, ðåàëèçîâûâàëàñü ïðåæíÿÿ êîíöåïöèÿ äóàëèñòè÷åñêîãî
êîíñòèòóöèîííîãî íàäçîðà è êîíòðîëÿ (ïàðëàìåíòîì è åãî
ñïåöèàëèçèðîâàííûì îðãàíîì).

Çàêîíîäàòåëüíûå è âðåìåííûå îãðàíè÷åíèÿ ïîëíîìî÷èé
ÊÊÍ íå ïîçâîëÿëè åìó äàæå ïî ñîáñòâåííîé èíèöèàòèâå
âëèÿòü íà êîíñòèòóöèîííî-ïðàâîâûå ïðîöåññû â ñòðàíå. Â
óñëîâèÿõ ïîëèòè÷åñêîãî è ýêîíîìè÷åñêîãî êðèçèñà äåÿòåëü-
íîñòü Êîìèòåòà â ýòîé ÷àñòè îêàçàëàñü «ïàðàëèçîâàííîé».
Øåë ïîèñê ïóòåé ýôôåêòèâíîñòè êîíñòèòóöèîííîãî íàäçî-
ðà. Ïðåäëàãàëèñü ðàçëè÷íûå âàðèàíòû: îò îáúÿâëåíèÿ «ìî-
ðàòîðèÿ» â îòíîøåíèè çàêîíîäàòåëüíûõ àêòîâ ñîþçíûõ ðåñ-
ïóáëèê218 äî ìîäåðíèçàöèè êîíñòèòóöèîííîãî íàäçîðà
âïëîòü äî ïðåîáðàçîâàíèÿ â êîíñòèòóöèîííûé ñóä. À äî ýòî-
ãî ñîâåðøåíñòâîâàòü ÊÊÍ, «ñîõðàíèâ ñóäåáíóþ ôóíêöèþ è
óñèëèâàÿ åãî íàäçîðíóþ äåÿòåëüíîñòü, âíåñÿ ñîîòâåòñòâóþ-
ùèå ïîïðàâêè â Çàêîí»; ðàñøèðèòü ïðàâîçàùèòíûå ïðîöå-
äóðû, àêòèâèçèðîâàòü íîðìàëüíóþ ïðîöåäóðó îáðàùåíèé â
Êîìèòåò, ñîçäàòü ìåõàíèçì èñïîëíåíèÿ åãî ðåøåíèé219. Åñ-
òåñòâåííî, ïî ìíåíèþ Ñ.Ñ.Àëåêñååâà, ïðèøëîñü áû êîìèòåò
«ïðåâðàòèòü â íîâûé ìîùíûé îðãàí ñ ðàçíîïëîñêîñòíûìè
ôóíêöèÿìè, ñóùåñòâåííî èçìåíèòü ñîäåðæàíèå åãî ðàáîòû,
óñèëèòü êàäðîâûé ñîñòàâ è ò.ä.»220. Íî äëÿ ýòîãî óæå íå îñ-
òàâàëîñü âðåìåíè, à ãëàâíîå, íå áûëî òâåðäîé ïðàâîâîé îñ-
íîâû è ïðàâîïîðÿäêà, îáåñïå÷èâàþùèõ ñòðîãóþ þðèäè÷å-
ñêóþ îáÿçàòåëüíîñòü íå òîëüêî ðåøåíèé îðãàíîâ êîíñòèòó-
öèîííîãî íàäçîðà, íî èñïîëíåíèå àêòîâ âûñøèõ îðãàíîâ ãî-
ñóäàðñòâåííîé âëàñòè.

26 27

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(32)`06 Èç èñòîðèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ 

217 Òàì æå. Áþë. ¹ 16. 26 äåê. 1990. - Ñ.9-24.
218 Ñì.: Ñòåïîâîé À. Êîíñòèòóöèîííûé êîìèòåò ïðèíèìàåò ðåøåíèå//Èçâåñòèÿ. Ìîåê.

âå÷. âûï. 1990. 15 ñåíò.; Àëåêñååâ Ñ.Ñ. Êîíñòèòóöèîííûé íàäçîð: ïåðâûå øàãè è
ïðîáëåìû. - Ñ.3; Àëåêñååâ Ñ.Â. Êîìèòåòå êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ//Èç-
âåñòèÿ. Ìîñê. âå÷. âûï. 1991. 18 ÿíâ.; Îí æå. Ñòàâêè ñëèøêîì âåëèêè! Î ïîëèòè-
÷åñêèõ øòàìïàõ è çàêîíàõ íàóêè//Èçâåñòèÿ. 1991. 21 ÿíâ.

219 Ñì.: Ïèñêîòèí Ì. Êîíñòèòóöèè íóæíà çàùèòà//Èçâåñòèÿ. Ìîñê. âûï. 1991. 26 ÿíâ.;
Òèõîìèðîâ Þ. Ïðîòèâîñòîÿíèå çàêîíó//Èçâåñòèÿ. Ìîñê. âå÷. âûï. 1991. 23 ÿíâ.;
Àëåêñååâ Ñ.Ñ. Êîíñòèòóöèÿ è âëàñòü. - Ñ.3.

220 Ñì.: Àëåêñååâ Ñ.Ñ. Òðåòüÿ âëàñòü//Èçâåñòèÿ. 1991. 23 ôåâð.

221 Ñì.: Øóëüæåíêî Þ.Ë. Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà- ñïåöèàëèçèðîâàííûé
îðãàí ïî ïðàâîâîé îõðàíå Îñíîâíîãî Çàêîíà ÑÑÑÐ. - Ñ.39; Ëàçàðåâ Á. Ãàðàíòèè
çàêîííîñòè ðåøåíèé âûñøèõ ýøåëîíîâ âëàñòè. - Ñ.11; Êîíñòèòóöèîííûé íàäçîð -
øàã ê ïðàâîâîìó ãîñóäàðñòâó. - Ñ.75; Ïîáåæèìîâà Í.È. Óêàç ñî÷. - Ñ.55-57.

222 Ñì.: Ïåðåñòðîéêà â ïðàâîâîé ñèñòåìå, þðèäè÷åñêîé íàóêå, ïðàêòèêå: Ìàòåðèàëû
êîíôåðåíöèè â Çâåíèãîðîäå 18-20 ìàÿ 1987 ã. (âûñòóïëåíèå Í.Â. Ñèëü÷åíêî)//Ñîâ.
ãîñóäàðñòâî è ïðàâî. 1987. ¹11. - Ñ.78.

223 Ãîðáà÷åâ Ì.Ñ. Æèçíü è ðåôîðìû. Êí. 1. - Ì.: Íîâîñòè, 1995. - Ñ.491.



Àâòîð ïîëàãàë, ÷òî ïîñëåäíèé â íûíåøíèõ óñëîâèÿõ ïðå-
âðàùàåòñÿ â «þðèäè÷åñêóþ ôèêöèþ»228.

Ñóùåñòâåííîå âëèÿíèå íà îæèâëåíèå èäåè êîíñòèòóöè-
îííîãî ïðàâîñóäèÿ îêàçàëè ïîëèòè÷åñêèå ïðîöåññû â
ÐÑÔÑÐ è äðóãèõ ñîþçíûõ ðåñïóáëèêàõ. Â ÷àñòíîñòè, Ëàòâèÿ
åùå â íîÿáðå 1989 ã. íà çàêîíîäàòåëüíîì óðîâíå îáúÿâèëà
î íåîáõîäèìîñòè ó÷ðåæäåíèÿ êîíñòèòóöèîííîãî ñóäà. Â îê-
òÿáðå 1990 ã. Óêðàèíà çàìåíèëà â Îñíîâíîì Çàêîíå èíñòè-
òóò êîíñòèòóöèîííîãî íàäçîðà íà êîíñòèòóöèîííûé ñóä229. Â
ïåðâîé ïîëîâèíå äåêàáðÿ 1990 ã. äåïóòàòû êèðãèçñêîãî ïàð-
ëàìåíòà ïðîãîëîñîâàëè çà óïðàçäíåíèå Êîìèòåòà êîíñòèòó-
öèîííîãî íàäçîðà ðåñïóáëèêè, êîòîðûé, ê ñëîâó, åùå íå óñ-
ïåëè ñôîðìèðîâàòü. Âìåñòî íåãî ðåøåíî îðãàíèçîâàòü Êîí-
ñòèòóöèîííûé Ñóä230. 

Íåñêîëüêî ñëîæíåå îáñòîÿëî ñ ýòèì âîïðîñîâ â ÐÑÔÑÐ.
Êàê èçâåñòíî, â 1989 ãîäó â õîäå îáñóæäåíèÿ ïðîåêòà Çàêî-
íà «Îá èçìåíåíèÿõ è äîïîëíåíèÿõ Êîíñòèòóöèè (Îñíîâíîãî
Çàêîíà) ÐÑÔÑÐ» ðÿä ó÷åíûõ è ïðàêòèêîâ ïîääåðæàëè èäåþ
ñîçäàíèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÐÑÔÑÐ. Åãî
ó÷ðåæäåíèå ïðèçíàâàëîñü «âïîëíå ëîãè÷íûì», êàê è â ÑÑÑÐ.
Ïðåäëàãàëîñü, íàðÿäó ñ åãî ãëàâíîé çàäà÷åé - îáåñïå÷åíè-
åì ñîîòâåòñòâèÿ Êîíñòèòóöèè ÐÑÔÑÐ âñåõ èçäàâàåìûõ â
ðåñïóáëèêå íîðìàòèâíûõ àêòîâ, íàäåëèòü ÊÊÍ ÐÑÔÑÐ ïðà-
âîì ðåøàòü ñïîðû ìåæäó ÐÑÔÑÐ è àâòîíîìíûìè ðåñïóáëè-
êàìè, àâòîíîìíûìè îáëàñòÿìè è àâòîíîìíûìè îêðóãàìè, à
òàêæå èõ ñïîðû ìåæäó ñîáîé. Ñ÷èòàëîñü òàêæå öåëåñîîá-
ðàçíûì çàêðåïèòü ïîëîæåíèå î êîíñòèòóöèîííîì íàäçîðå
çà àêòàìè, ñâÿçàííûìè ñ ïîäâåäåíèåì èòîãîâ ðåñïóáëèêàí-
ñêèõ è ìåñòíûõ ðåôåðåíäóìîâ. Âìåñòå ñ òåì ïðåäëàãàåìûå
íîâåëëû èñõîäèëè èç êîíöåïöèè ïðèçíàíèÿ ñóáúåêòàìè

â ñâîåé ïðåäâûáîðíîé ïðîãðàììå - êàíäèäàòà â íàðîäíûå
äåïóòàòû ÐÑÔÑÐ - îáîçíà÷èë òåçèñ: «Êîíñòèòóöèîííûé
Ñóä Ðîññèè - ãàðàíò ñîáëþäåíèÿ ïðàâ è ñâîáîä ëè÷íî-
ñòè»224.

Êàêîâû æå ïðè÷èíû, ïî êîòîðûì ó íàñ íå ïîøëè íà ó÷-
ðåæäåíèå êîíñòèòóöèîííîãî ñóäà ïðè êîíñòèòóöèîííîì
îáíîâëåíèè â 1988-1990 ãã. Ïåðâûå èññëåäîâàòåëè ýòîé
ïðîáëåìû - Ä.À. Êåðèìîâ è À.È. Ýêèìîâ - ñðåäè ïðè÷èí
íàçûâàþò: íåàäåêâàòíîñòü êîíñòèòóöèîííîãî çàêîíîäà-
òåëüñòâà ïðîöåññàì ïåðåñòðîéêè; íåîáõîäèìîñòü óñêî-
ðèòü ðàñ÷èñòêó çàêîíîäàòåëüñòâà îò íåêîíñòèòóöèîííûõ
àêòîâ, ê ÷åìó áîëåå ïðèñïîñîáëåí êîíñòèòóöèîííûé íàä-
çîð; ïîñëåäíèé â áîëüøåé ìåðå ìîã ñïîñîáñòâîâàòü è
ñâîåâðåìåííîìó îáíîâëåíèþ çàêîíîäàòåëüñòâà; ïðîòèâ
èäåè êîíñòèòóöèîííîãî ñóäà «ðàáîòàëà» óòâåðäèâøàÿñÿ â
ãîñóäàðñòâå êîíöåïöèÿ âåðõîâåíñòâà Ñîâåòîâ225. Ïîæàëóé,
ïîñëåäíÿÿ ïðè÷èíà ÿâëÿëàñü ãëàâíîé, ÷òî ïîä÷åðêèâàþò
íå òîëüêî ïîëèòèêè, íî è êðóïíûå ó÷åíûå-êîíñòèòóöèîíà-
ëèñòû226.

Ñ íà÷àëà ôóíêöèîíèðîâàíèÿ Êîìèòåòà êîíñòèòóöèîííî-
ãî íàäçîðà ÑÑÑÐ íà÷àëè ðàçäàâàòüñÿ ãîëîñà î åãî ïðåîá-
ðàçîâàíèè â êîíñòèòóöèîííûé ñóä. Îá ýòîì âûñêàçûâà-
ëèñü íå òîëüêî ó÷åíûå, äåïóòàòû, íî è ëèöà, èçáðàííûå â
ÊÊÍ227. Âîçîáíîâèëîñü îñâåùåíèå çàðóáåæíîãî îïûòà ñó-
äåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ. Èäåÿ áûëà ïîäõâà÷å-
íà ïóáëèöèñòàìè. Þ. Ôåîôàíîâ, â ÷àñòíîñòè, ïèñàë: «Êîí-
ñòèòóöèîííûé ñóä, âïèñàííûé âî âñþ ñóäåáíóþ ñèñòåìó
ñòðàíû, åå ðåñïóáëèê, ìîã áû áîëåå äåéñòâåííî çàùè-
ùàòü ïðàâà ãðàæäàí è äåìîêðàòè÷åñêèå îñíîâû ãîñóäàð-
ñòâà. Îïûò ìíîãèõ ñòðàí ñâèäåòåëüñòâóåò îá ýôôåêòèâíî-
ñòè èìåííî êîíñòèòóöèîííîãî ïðàâîñóäèÿ, à íå íàäçîðà».
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224 Ñì.: Çà êóëüòóðíîå è ýêîíîìè÷åñêîå âîçðîæäåíèå Ðîññèè (Ïðåäâûáîðíàÿ ïðîãðàì-
ìà Á.Í. Åëüöèíà - êàíäèäàòà â íàðîäíûå äåïóòàòû ÐÑÔÑÐ)//Ïðåäâûáîðíûé ïëà-
êàò. 4 ìàðòà 1990 ã. //Öèò. ïî êí.: Èñàêîâ Â.Á. Ïðåäñåäàòåëü Ñîâåòà Ðåñïóáëèêè.
- Ì.: Ïàëåÿ, 1996. - Ñ. 104.

225 Ñì.: Êåðèìîâ Ä.À., Ýêèìîâ À.È. Óêàç ñî÷. - Ñ.8-9.
226 Ñì.: Øàõíàçàðîâ Ã. Óêàç. ñî÷. - Ñ.73, 152; Òîïîðíèí Á.Í. Êîíñòèòóöèÿ â ñîöèàëè-

ñòè÷åñêîì ïðàâîâîì ãîñóäàðñòâå. - Ñ.36.
227 Ñì.: Àëåêñååâ Ñ.Ñ. Êîíñòèòóöèîííûé íàäçîð: ïåðâûå øàãè è ïðîáëåìû. - Ñ.3; Ïèñ-

êîòèí Ì. Óêàç ñî÷. - Ñ.3.

228 Ñì.: Ôåîôàíîâ Þ. Íå ñïåøèòå íà áàððèêàäû. Ðàçìûøëåíèÿ âî âðåìÿ çàñåäàíèÿ
Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà//Èçâåñòèÿ. Ìîñê. âå÷. âûï. 1990. 12 ñåíò.;
Åãîðîâ Ñ.À. Êîíñòèòóöèîííûé íàäçîð â ñîâðåìåííîé ïîëèòèêî-ïðàâîâîé òåîðèè
ÑØÀ//Ñîâ. ãîñóäàðñòâî è ïðàâî. 1994. ¹ 1. - Ñ.121-130; Áîâêóí Å., Ãóê Ñ. Êîíñòè-
òóöèîííûé Ñóä ÔÐÃ êîíòðîëèðóåò âñå, íî íèêòî íå âïðàâå êîíòðîëèðîâàòü åãî äåé-
ñòâèÿ//Èçâåñòèÿ. Ìîñê. âå÷. âûï. 1991. 30 àâã. è 2 ñåíò.

229 Ïîäðîáíåå îá ýòîì ñì.: Ìèòþêîâ Ì.À. Êîíñòèòóöèîííûå ñóäû íà ïîñòñîâåòñêîì
ïðîñòðàíñòâå. Ñðàâíèòåëüíîå èññëåäîâàíèå çàêîíîäàòåëüñòâà è ñóäåáíîé ïðàêòè-
êè. - Ì., 1999. - Ñ.4-6.

230 Ñì.: Êðàñèëüíèêîâà Ñ. Áóäåò ñîçäàí Êîíñòèòóöèîííûé Ñóä//Èçâåñòèÿ. Ìîñê. âå÷.
âûï. 1990. 14 äåê.



ëîãè÷åñêè â êàêîé-òî ìåðå òîìó ñïîñîáñòâîâàëî è îòðèöà-
òåëüíîå îòíîøåíèå ðîññèéñêîãî ðóêîâîäñòâà ê ïðàêòèêå Êî-
ìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ, âûçâàííîãî çàêëþ-
÷åíèåì î íåäîïóñòèìîñòè ñîâìåùåíèÿ ãîñóäàðñòâåííûõ è
ïàðòèéíûõ ïîñòîâ, óñòàíîâëåííîãî â çàêîíîäàòåëüñòâå
ÐÑÔÑÐ. Â ñâîþ î÷åðåäü, ñðåäè çíà÷èòåëüíîé ÷àñòè ÷ëåíîâ
ÊÊÍ ÑÑÑÐ òàêæå èìåë ðàñïðîñòðàíåííîñòü “àíòèåëüöèí-
ñêèé ñèíäðîì”. 15 äåêàáðÿ 1990 ã. Âòîðîé Ñúåçä íàðîäíûõ
äåïóòàòîâ ÐÑÔÑÐ, ïðèíÿâ Çàêîí ÐÑÔÑÐ «Îá èçìåíåíèÿõ è
äîïîëíåíèÿõ Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè», ó÷ðå-
äèë â ñòðàíå Êîíñòèòóöèîííûé Ñóä è ïîðó÷èë Âåðõîâíîìó
Ñîâåòó ÐÑÔÑÐ ðàçðàáîòàòü ïðîåêò Çàêîíà ÐÑÔÑÐ «Î Êîí-
ñòèòóöèîííîì Ñóäå ÐÑÔÑÐ» è ïðåäñòàâèòü åãî íà ðàññìîò-
ðåíèå î÷åðåäíîãî Ñúåçäà íàðîäíûõ äåïóòàòîâ ÐÑÔÑÐ234.

Ýòè ïðåîáðàçîâàíèÿ, êàê è ïîëèòèêî-ýêîíîìè÷åñêàÿ ñè-
òóàöèÿ, â îïðåäåëåííîé ìåðå èíòåíñèôèöèðîâàëè ïðîöåñ-
ñû âîêðóã ðåôîðìû êîíñòèòóöèîííîãî íàäçîðà â ñòðàíå. Åñ-
òåñòâåííî, ÷òî îíè ïðåæäå âñåãî áûëè ñâÿçàíû ñ ïîäãîòîâ-
êîé Ñîþçíîãî äîãîâîðà è íîâîé Êîíñòèòóöèè ÑÑÑÐ, íî ðàç-
âèâàëèñü íå òàê ñòðåìèòåëüíî, êàê â Ðîññèéñêîé Ôåäåðà-
öèè, åùå ÿâëÿþùåéñÿ ñîñòàâíîé ÷àñòüþ Ñîþçà.

Êàê óæå îòìå÷àëîñü, â íà÷àëå 1990 ã. Èíñòèòóò ãîñóäàð-
ñòâà è ïðàâà ÀÍ ÑÑÑÐ ïðåäñòàâèë â Êîíñòèòóöèîííóþ êî-
ìèññèþ, îáðàçîâàííóþ Ñúåçäîì íàðîäíûõ äåïóòàòîâ ÑÑÑÐ,
êîíöåïöèþ íîâîé Êîíñòèòóöèè Ñîþçà ÑÑÐ. Â íåé ïðåäëàãà-
ëîñü, ÷òîáû Êîíñòèòóöèÿ ðåøèëà ïðîáëåìó êîíòðîëÿ çà êîí-
ñòèòóöèîííîñòüþ çàêîíîâ è äðóãèõ íîðìàòèâíûõ àêòîâ. Â
ýòèõ öåëÿõ ïðåäñòàâëÿëîñü öåëåñîîáðàçíûì:

à) ïðåîáðàçîâàòü Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà â
Ñîþçíûé êîíñòèòóöèîííûé ñóä ñ íàäåëåíèåì åãî ïðàâîì
ïðèîñòàíàâëèâàòü äåéñòâèå çàêîíîâ è îáúÿâëÿòü èõ íåäåé-
ñòâèòåëüíûìè;

á) ðàñøèðèòü ïðàâà Âåðõîâíîãî Ñóäà ÑÑÑÐ ïóòåì íàäå-
ëåíèÿ åãî ïðàâîì êîíòðîëÿ çà âåäîìñòâåííûì íîðìîòâîð-
÷åñòâîì235.

ÐÑÔÑÐ òîëüêî àâòîíîìíûõ åäèíèö, à òàêæå íåîêîí÷àòåëü-
íîñòè ðåøåíèé ÊÊÍ ÐÑÔÑÐ. Â ÷àñòíîñòè, ïðîôåññîð 
Í. Ìèõàëåâà ïîëàãàëà íåîáõîäèìûì çàêðåïèòü â ðîññèé-
ñêîé Êîíñòèòóöèè ïðàâî Âåðõîâíîãî Ñîâåòà ÐÑÔÑÐ îòìå-
íÿòü ïî ïðåäñòàâëåíèþ ýòîãî Êîìèòåòà àêòû Âåðõîâíûõ ñî-
âåòîâ àâòîíîìíûõ ðåñïóáëèê, Ñîâåòîâ íàðîäíûõ äåïóòàòîâ
àâòîíîìíûõ îáëàñòåé è àâòîíîìíûõ îêðóãîâ â ñëó÷àå èõ
ïðîòèâîðå÷èÿ çàêîíàì ÑÑÑÐ è ÐÑÔÑÐ231. Îäíîâðåìåííî
ïðåäñòàâèòåëÿìè íåêîòîðûõ àâòîíîìíûõ ðåñïóáëèê ñ ïîçè-
öèé «âíóòðèðîññèéñêîãî ñåïàðàòèçìà» îòñòàèâàëàñü èäåÿ î
òîì, ÷òî «àâòîíîìíûì ðåñïóáëèêàì íåîáõîäèìû êîìèòåòû
êîíñòèòóöèîííîãî íàäçîðà, ñïîñîáíûå ýôôåêòèâíî ðåàãè-
ðîâàòü íå òîëüêî íà àêòû ÀÑÑÐ, íî è íà àêòû ñîþçíîé ðåñ-
ïóáëèêè, äàæå Ñîþçà ÑÑÐ, íàðóøàþùèå ïðàâà ÀÑÑÐ»232.

Íà ñåññèè Âåðõîâíîãî Ñîâåòà ÐÑÔÑÐ â îêòÿáðå 1989 ãî-
äà, ïðèíÿâøåé èçìåíåíèÿ è äîïîëíåíèÿ â ðîññèéñêóþ Êîí-
ñòèòóöèþ, îòìå÷àëîñü, ÷òî ïðåäñòîÿùåå îáðàçîâàíèå Êîìè-
òåòà êîíñòèòóöèîííîãî íàäçîðà ÐÑÔÑÐ ìîæåò ñòàòü äåéñò-
âåííûì èíñòðóìåíòîì îáåñïå÷åíèÿ âåðõîâåíñòâà çàêîíà,
ïðî÷íûì çàñëîíîì íà ïóòè âñåâëàñòèÿ âåäîìñòâ, ìåñòíè÷å-
ñòâà, êîìàíäíî-áþðîêðàòè÷åñêèõ ìåòîäîâ. Äåïóòàòû îò àâ-
òîíîìèé ïîëàãàëè, ÷òî ýòîò Êîìèòåò áóäåò «íàäåæíîé ïðå-
ãðàäîé íà ïóòè ïîäîáíûõ íàðóøåíèé â æèçíè àâòîíîìíûõ
ðåñïóáëèê è îáëàñòåé»233. Ñòàòüÿ 119 Êîíñòèòóöèè ÐÑÔÑÐ (â
ðåä. îò 27 îêòÿáðÿ 1989 ã.) îïðåäåëèëà ñîñòàâ, ïîðÿäîê èç-
áðàíèÿ è ïîëíîìî÷èÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà
ÐÑÔÑÐ, âî ìíîãîì ñêîïèðîâàííûå â ïðèíöèïèàëüíûõ ïîëî-
æåíèÿõ ñ îáùåñîþçíîãî Îñíîâíîãî Çàêîíà.

Îäíàêî óæå íà Ïåðâîì Ñúåçäå íàðîäíûõ äåïóòàòîâ
ÐÑÔÑÐ îáîçíà÷èëàñü ïîçèöèÿ îòêàçà îò êîíñòèòóöèîííîãî
íàäçîðà. Â ñåíòÿáðå-îêòÿáðå 1990 ãîäà Âåðõîâíûé Ñîâåò
ÐÑÔÑÐ îêîí÷àòåëüíî îïðåäåëèëñÿ ñ âûáîðîì ñóäåáíîãî
êîíñòèòóöèîííîãî êîíòðîëÿ â êà÷åñòâå îðãàíèçàöèîííî-ïðà-
âîâîé ôîðìû îõðàíû ðåñïóáëèêàíñêîé Êîíñòèòóöèè. Ïñèõî-
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231 Ñì.: Ìèõàëåâà Í. Ïðàâîâàÿ áàçà ïåðåñòðîéêè//Ñîâ. Ðîññèÿ. 1989. 19 àâã.; Íà îá-
ñóæäåíèè çàêîíîïðîåêòû Ðîññèè: Èç ïî÷òû//Ñîâ. Ðîññèÿ. 1989. 19 àâã.

232 Ñì.: Æåëåçíîâ Á. ×òî ìîãóò àâòîíîìèè?//Ïðàâäà. 1989. 24 àâã.
233 Ñì.: 11-ÿ ñåññèÿ Âåðõîâíîãî Ñîâåòà ÐÑÔÑÐ äâåíàäöàòîãî ñîçûâà. Èçä Âåðõ. Ñî-

âåòà ÐÑÔÑÐ. - Ì., 1989. Áþë. ¹ 1. - Ñ.14; Áþë. ¹ 2. - Ñ.16; Áþë. ¹ 3. - Ñ.14.

234 Ïîäðîáíåå îá ýòîì ñì.: Ìèòþêîâ Ì.À. Ê èñòîðèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ
Ðîññèè. - Ì.: ÀÒèÑÎ, 2002. - Ñ.47-134; Áîñõîëîâ Ñ.Ñ. Äåìîêðàòèÿ, çàêîííîñòü, ñó-
âåðåíèòåò. - Ñ. 47.

235 Ñì.: Ñîâ. ãîñóäàðñòâî è ïðàâî. 1990. ¹ 4. - Ñ.20; Êóäðÿâöåâ Â., Òîïîðíèí Á. Ê íî-
âîé Êîíñòèòóöèè ÑÑÑÐ// Íàðîäíûé äåïóòàò. 1990. ¹ 1. - Ñ. 37.



Îí òàêæå ïîëàãàë, ÷òî ýòîò ñóä íóæíî ñôîðìèðîâàòü íà êîí-
êóðñíûõ íà÷àëàõ áåç îãðàíè÷åíèÿ ñðîêà ïîëíîìî÷èé èç þðè-
ñòîâ, îáëàäàþùèõ áîëüøèì îïûòîì ïðàêòè÷åñêîé èëè íàó÷-
íîé äåÿòåëüíîñòè â îáëàñòè ïðàâà238.

Èäåÿ îáðàçîâàíèÿ êîíñòèòóöèîííîãî ñóäà ïîëó÷èëà ïðè-
çíàíèå è íà ×åòâåðòîì Ñúåçäå íàðîäíûõ äåïóòàòîâ ÑÑÑÐ â
äåêàáðå 1990 ã. Äåïóòàò A.M. ßêîâëåâ ãîâîðèë îá ýòîì ñóäå,
êàê î ÷åì-òî óæå ñîâåðøèâøåìñÿ. Ïðàâäà, À.È. Ëóêüÿíîâ îñ-
òîðîæíî ïîä÷åðêèâàë ëèøü âîçìîæíîñòü ïðåîáðàçîâàíèÿ
Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà â Êîíñòèòóöèîííûé
Ñóä239. Òàêàÿ ïåðñïåêòèâà ïîääåðæèâàëàñü è ìíîãèìè ó÷åíû-
ìè240. Õîòÿ â ýòî âðåìÿ â èõ âçãëÿäàõ ïðîèñõîäèò è íåêîòîðàÿ
ìîäåðíèçàöèÿ ïîä âëèÿíèåì êîíñòèòóöèîííîãî ïðîåêòà À.
Ñàõàðîâà, â êîòîðîì ïðåäëàãàëîñü ñîçäàòü åäèíûé Âåðõîâ-
íûé Ñóä Ñîþçà ñ ÷åòûðüìÿ ïàëàòàìè, â òîì ÷èñëå â êà÷åñò-
âå îäíîé èç íèõ - êîíñòèòóöèîííûì ñóäîì, â êîìïåòåíöèþ
êîòîðîãî, êàê è âñåãî Âåðõîâíîãî Ñóäà, âõîäèëî áû ðàññìîò-
ðåíèå ïðîáëåì è äåë ñîþçíîãî è ìåæðåñïóáëèêàíñêîãî õà-
ðàêòåðà (ñò.34)241. Ïîäîáíûé ïîäõîä ïîäõâàòûâàþò Ñ.Ñ. Àëåê-
ñååâ è Þ.Õ. Êàëìûêîâ, Ïðåäñåäàòåëü Êîìèòåòà Âåðõîâíîãî
Ñîâåòà ÑÑÑÐ ïî çàêîíîäàòåëüñòâó è ïðàâîïîðÿäêó. Îáúåäè-
íåíèå âñåõ âûñøèõ ñóäîâ â îäèí Âåðõîâíûé Ñóä Ñîþçà, ïî
ìíåíèþ ïîñëåäíåãî, «èñêëþ÷àëî áû äóáëèðîâàíèå, ñïîñîá-
ñòâîâàëî åäèíîîáðàçíîìó ïðèìåíåíèþ çàêîíîâ, â êîíå÷íîì
ñ÷åòå - ñòàáèëèçàöèè ïðàâîâîé îáñòàíîâêè â ñòðàíå»242.

Îäíàêî ýòè ïðåäëîæåíèÿ â ñëåäóþùåì îïóáëèêîâàííîì
ïðîåêòå Ñîþçíîãî äîãîâîðà íå ó÷èòûâàþòñÿ243. Â ñòàòüå 17

Ïðåäñòàâëåííûé â àïðåëå 1990 ã. ïðîåêò ñòðóêòóðû íî-
âîé Êîíñòèòóöèè ÑÑÑÐ, ïîäãîòîâëåííûé ðàáî÷åé ãðóïïîé
Êîíñòèòóöèîííîé êîìèññèè, ïðåäóñìàòðèâàë ñðåäè âûñøèõ
îðãàíîâ Ñîþçà ÑÑÐ Êîíñòèòóöèîííûé Ñóä. Ïðåäïîëàãàëîñü,
÷òî â Îñíîâíîì Çàêîíå äîëæíû áûòü ðåøåíû âîïðîñû î ïî-
ðÿäêå ôîðìèðîâàíèÿ è ôóíêöèÿõ ýòîãî Ñóäà, î ïîðÿäêå îá-
ðàùåíèÿ â íåãî è þðèäè÷åñêîé ñèëå àêòîâ ýòîãî âûñøåãî
îðãàíà â ñèñòåìå êîíñòèòóöèîííîãî íàäçîðà236.

Â ìàå 1990 ã. Âèöå-Ïðåçèäåíò ÀÍ ÑÑÑÐ Â.Í. Êóäðÿâöåâ
“â ïîðÿäêå èíôîðìàöèè” íàïðàâèë Ñåêðåòàðþ ÖÊ Â.À. Ìåä-
âåäåâó àíàëèòè÷åñêóþ çàïèñêó “Ñèòóàöèÿ â îáùåñòâå (ïîñëå
I Ñúåçäà íàðîäíûõ äåïóòàòîâ ÑÑÑÐ)”, ïîäãîòîâëåííóþ â
ñåêòîðå òåîðèè ãîñóäàðñòâà è ñîöèàëèñòè÷åñêîãî ñàìî-
óïðàâëåíèÿ Èíñòèòóòà ãîñóäàðñòâà è ïðàâà, â êîòîðîé ïðåä-
ëàãàëîñü â öåëÿõ ïîëèòè÷åñêîé ñòàáèëüíîñòè Ôåäåðàöèè
“ñòðîèòü ôîðìèðîâàíèå Êîíñòèòóöèîííîãî Ñóäà (à íå Êîìè-
òåòà êîíñòèòóöèîííîãî íàäçîðà) íà áàçå êîíñåíñóñà âñåõ
ñîþçíûõ ðåñïóáëèê…”237

Íàäî îòìåòèòü, ÷òî ê ýòîìó âðåìåíè íà îáùåñîþçíîì
óðîâíå ïðèçíàâàëàñü ïðåäïî÷òèòåëüíîñòü ñóäåáíîãî êîíñòè-
òóöèîííîãî êîíòðîëÿ íàä êîíñòèòóöèîííûì íàäçîðîì. Â ïðî-
åêòå Ñîþçíîãî Äîãîâîðà, íàïðàâëåííîãî Ïðåçèäåíòîì ÑÑÑÐ
â Âåðõîâíûå ñîâåòû ðåñïóáëèê 23 íîÿáðÿ 1990 ã., ïðåäó-
ñìàòðèâàëàñü ñòàòüÿ 16 «Êîíñòèòóöèîííûé Ñóä ÑÑÑÐ». Ñî-
ãëàñíî åé, «Êîíñòèòóöèîííûé Ñóä îñóùåñòâëÿåò êîíòðîëü çà
ñîîòâåòñòâèåì çàêîíîâ ÑÑÑÐ è ðåñïóáëèê Ñîþçíîìó Äîãî-
âîðó è Êîíñòèòóöèè ÑÑÑÐ, ðàçðåøàåò ñïîðû ìåæäó ðåñïóá-
ëèêàìè, ìåæäó Ñîþçîì è ðåñïóáëèêîé, åñëè ýòè ñïîðû íå
óäàëîñü óðåãóëèðîâàòü ïîñðåäñòâîì ñîãëàñèòåëüíûõ ïðîöå-
äóð». «Ïðîâåðåííàÿ ìèðîâûì îïûòîì èäåÿ, - ïèñàë òîãäà
Â.Î. Ëó÷èí, - íàêîíåö-òî îáðåëà, ïóñòü åùå çûáêóþ, ïî÷âó â
îïóáëèêîâàííûõ ïðîåêòàõ Ðîññèéñêîé Êîíñòèòóöèè, à òàêæå â
ïðîåêòå Ñîþçíîãî äîãîâîðà». Ïî ìíåíèþ ýòîãî àâòîðà, êàæ-
äûé ãðàæäàíèí äîëæåí èìåòü ïðàâî îáðàùàòüñÿ â Êîíñòèòó-
öèîííûé Ñóä, åñëè îí èñ÷åðïàë âîçìîæíîñòè äëÿ âîññòàíîâ-
ëåíèÿ íàðóøåííûõ ïðàâ è ñâîáîä â äðóãèõ ñóäåáíûõ îðãàíàõ.
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236 Ñì.: ÀÏ ÐÔ. Ô. 3. Îï. 110. Ä. 5. Ë. 121-129.
237 Òàì æå. Ä.2. ë. 123-126 (äîêóìåíò ïîäïèñàí ïðîô. Â.Å. Ãóëèåâûì).

238 Ñì.: Ëó÷èí Â.Î. Çà÷åì íàì âûñøèé ñóä?//Ìåãàïîëèñ-ýêñïðåññ. 1990. 13 äåê. Â
íàøåé ñòàòüå òîãî âðåìåíè ýòîò ïðîåêò Ñîþçíîãî äîãîâîðà êðèòèêîâàëñÿ çà äóá-
ëèðîâàíèå Ñîâåòîì Ôåäåðàöèè êîìïåòåíöèè çàäóìàííîãî Êîíñòèòóöèîííîãî ñóäà
(ñì.: Ìèòþêîâ Ì.À. Ïðîåêò Ñîþçíîãî äîãîâîðà: ïëþñû è ìèíóñû// Ñîâ. Õàêàñèÿ.
1991. 4 ÿíâ.)

239 Ñì.: Äîêëàä Ïðåäñåäàòåëÿ Ñîâåòà Íàöèîíàëüíîñòåé Âåðõîâíîãî Ñîâåòà ÑÑÑÐ Ð.Í.
Íèøàíîâà îá îáùåé ×åòâåðòûé Ñúåçä íàðîäíûõ äåïóòàòîâ ÑÑÑÐ. Áþë. ¹ 6. 19
äåê. 1990. - Ñ.18; Òàì æå. Áþë. ¹ 10. 21 äåê. 1990. - Ñ.10, 12; Áþë. ¹ 16. - Ñ.9.

240 Ñì.: Ïèñêîòèí Ì.È. Óêàç ñî÷. - Ñ.3; Øóáåðò Ò.Ý. Óêàç. ñî÷. - Ñ.7; Øóëüæåíêî Þ.Ë.
Ïàðëàìåíò è ñïåöèàëèçèðîâàííûé îðãàí êîíñòèòóöèîííîãî íàäçîðà è êîíòðîëÿ. 
- Ñ.119.

241 Ñì.: Êîíñòèòóöèîííûå èäåè Àíäðåÿ Ñàõàðîâà. - Ì.: Íîâåëëà. 1990. - Ñ.11, 92.
242 Ñì.: Àëåêñååâ Ñ.Ñ. Òðåòüÿ âëàñòü//Èçâåñòèÿ. 1991. 23 ôåâð.; Êàëìûêîâ Þ.Õ. Ïÿòü

ïðè÷èí «âîéíû çàêîíîâ». Î ïðàâîâîé ñèòóàöèè â ñòðàíå//Èçâåñòèÿ. 1991. 4 àïð.
243 Ñì.: Èçâåñòèÿ. 1991. 27 èþíÿ.



15 àâãóñòà 1991 ãîäà (ñîãëàñîâàííîì 23 èþëÿ íà î÷åðåäíîé
âñòðå÷å ðóêîâîäèòåëåé äåëåãàöèé ðåñïóáëèê â Íîâî-Îãàðå-
âå) ïðîåêòå Äîãîâîðà î Ñîþçå Ñóâåðåííûõ ãîñóäàðñòâ ïðå-
äóñìàòðèâàëîñü, ÷òî Êîíñòèòóöèîííûé Ñóä Ñîþçà ÑÑÐ ôîð-
ìèðóåòñÿ íà ðàâíûõ íà÷àëàõ Ïðåçèäåíòîì ÑÑÑÐ è êàæäîé
èç ïàëàò Âåðõîâíîãî Ñîâåòà ÑÑÑÐ. Ê åãî ðàññìîòðåíèþ îò-
íîñèëèñü âîïðîñû î ñîîòâåòñòâèè çàêîíîäàòåëüíûõ àêòîâ
Ñîþçà è ðåñïóáëèê, óêàçîâ Ïðåçèäåíòà ÑÑÑÐ è ïðåçèäåí-
òîâ ðåñïóáëèê, íîðìàòèâíûõ àêòîâ Êàáèíåòà Ìèíèñòðîâ
Ñîþçà Ñîþçíîìó äîãîâîðó è Êîíñòèòóöèè Ñîþçà, à òàêæå
ðàçðåøåíèå ñïîðîâ ìåæäó Ñîþçîì è ðåñïóáëèêàìè, ìåæäó
ðåñïóáëèêàìè247.

Ýòîò ïðîåêò âûçâàë îòðèöàòåëüíóþ ðåàêöèþ ñî ñòîðîíû
îïðåäåëåííûõ ïîëèòè÷åñêèõ êðóãîâ. Â çàÿâëåíèè Ïðåäñåäà-
òåëÿ Âåðõîâíîãî Ñîâåòà ÑÑÑÐ À.È. Ëóêüÿíîâà, íàðÿäó ñ ðÿ-
äîì äðóãèõ ïðåòåíçèé, áûëî âûñêàçàíî òî, ÷òî â Íîâî-Îãà-
ðåâñêîì ïðîåêòå íå ó÷òåíî ïðåäëîæåíèå Âåðõîâíîãî Ñîâå-
òà ÑÑÑÐ î âêëþ÷åíèè â äîãîâîð íîðìû, íå äîïóñêàþùåé
«ïðèîñòàíîâëåíèÿ Ñîþçîì ÑÑÐ ðåñïóáëèêàíñêèõ çàêîíîâ, è
ðàçðåøåíèÿ âîçìîæíûõ ñïîðîâ ïóòåì ñîãëàñèòåëüíûõ ïðî-
öåäóð èëè ðåøåíèÿìè Êîíñòèòóöèîííîãî Ñóäà ÑÑÑÐ». Íå-
îáõîäèìîñòü â òàêîé íîðìå îáúÿñíÿëàñü ïîòðåáíîñòÿìè
ïðåêðàùåíèÿ òàê íàçûâàåìîé «âîéíû çàêîíîâ»248.

Àâãóñòîâñêèå ñîáûòèÿ 1991 ãîäà ïðåðâàëè ïðîöåññ îá-
íîâëåíèÿ Ñîþçà ÑÑÐ è, êàê ñëåäñòâèå, çàòîðìîçèëè ðàáîòó
íàä Ñîþçíûì Äîãîâîðîì, ïîñòàâèëè ïîä óãðîçó ñóùåñòâî-
âàíèå ñàìîãî ãîñóäàðñòâà. Êîìèòåò êîíñòèòóöèîííîãî íàä-
çîðà ÑÑÑÐ âñå ãëóáæå «óâÿçàë» â òåêóùåì ïîëèòè÷åñêîì
ïðîöåññå, íåñìîòðÿ íà ïðîòèâîðå÷èâûå óòâåðæäåíèÿ Ñ.Ñ.
Àëåêñååâà î ñóäåáíîé ïðèðîäå Êîìèòåòà êîíñòèòóöèîííîãî
íàäçîðà249 è î òîì, ÷òî «âûòàëêèâàíèå åãî èç îôèöèàëüíîé
æèçíè îùóùàëîñü îò÷åòëèâî». Èäåè èçìåíåíèÿ ïðåðîãàòèâ
ÊÊÍ â öåëÿõ ãàðàíòèðîâàíèÿ ñòðàíû îò ïîâòîðåíèÿ ïîäîá-

ýòîãî ïðîåêòà óêàçûâàëîñü, ÷òî Êîíñòèòóöèîííûé Ñóä Ñîþ-
çà ðàññìàòðèâàåò âîïðîñû î ñîîòâåòñòâèè çàêîíîäàòåëüíûõ
àêòîâ Ñîþçà è ðåñïóáëèê, óêàçîâ Ïðåçèäåíòà Ñîþçà è ïðå-
çèäåíòîâ ðåñïóáëèê, íîðìàòèâíûõ àêòîâ Êàáèíåòà Ìèíèñò-
ðîâ Ñîþçà Ñîþçíîìó äîãîâîðó è Êîíñòèòóöèè Ñîþçà, à òàê-
æå ðàçðåøàåò ñïîðû ìåæäó Ñîþçîì è ðåñïóáëèêàìè, ìåæ-
äó ðåñïóáëèêàìè. Âåðõîâíûé Ñîâåò ÑÑÑÐ, ïîääåðæàâ â îñ-
íîâíîì ýòîò ïðîåêò, â ÷èñëå ìíîãî÷èñëåííûõ ðåêîìåíäàöèé
ê åãî äîðàáîòêå è ñîãëàñîâàíèþ, óêàçàë íà íåîáõîäèìîñòü
ðàçðåøåíèÿ ñïîðîâ ìåæäó Ñîþçîì ÑÑÐ è ðåñïóáëèêàìè ïó-
òåì ñîãëàñèòåëüíûõ ïðîöåäóð èëè Êîíñòèòóöèîííûì Ñóäîì
ÑÑÑÐ, ôîðìèðóåìûì ðåøåíèÿìè îáåèõ ïàëàò Âåðõîâíîãî
Ñîâåòà ÑÑÑÐ244.

Ê ýòîìó âðåìåíè îòíîñèòñÿ è ðàçðàáîòêà áîëåå äåòàëü-
íûõ ïðåäëîæåíèé, êàñàþùèõñÿ ñòàòóñà áóäóùåãî Êîíñòèòó-
öèîííîãî Ñóäà ÑÑÑÐ. Ïî ìíåíèþ Þ.Ë. Øóëüæåíêî, ýòîò îð-
ãàí äîëæåí îñóùåñòâëÿòü âñå ïîëíîìî÷èÿ â îáëàñòè êîíñòè-
òóöèîííîãî êîíòðîëÿ, â òîì ÷èñëå è òå, êîòîðûå ðàíåå ïðè-
íàäëåæàëè âûñøèì îðãàíàì ãîñóäàðñòâåííîé âëàñòè, ðå-
øàòü âñå ñïîðíûå âîïðîñû, èìåþùèå êîíñòèòóöèîííîå çíà-
÷åíèå, òîëêîâàòü çàêîíû, ñàìîñòîÿòåëüíî èçäàâàòü ïðèíè-
ìàåìûå èì àêòû. Âëèÿíèå ïàðëàìåíòà íà Êîíñòèòóöèîííûé
Ñóä äîëæíî áûòü îãðàíè÷åíî åãî èçáðàíèåì è ïðàâîì âîç-
áóæäåíèÿ â íåì äåë. Àâòîð ñ÷èòàë òàêæå íåîáõîäèìûì îò-
êàçàòüñÿ îò ïðåäñòàâèòåëüñòâà ñóáúåêòîâ ôåäåðàöèè è
ôîðìèðîâàòü Êîíñòèòóöèîííûé Ñóä íà îñíîâå ïàðèòåòíîãî
ðàâåíñòâà îò âûñøèõ çàêîíîäàòåëüíûõ, èñïîëíèòåëüíûõ è
ñóäåáíûõ îðãàíîâ. Îäíîâðåìåííî îí ïîëàãàë öåëåñîîáðàç-
íûì çàêðåïèòü çà Êîíñòèòóöèîííûì Ñóäîì íå ñâîéñòâåííîå
ñóäåáíûì îðãàíàì ïðàâî ñàìîñòîÿòåëüíî âîçáóæäàòü äåëà
î íåñîîòâåòñòâèè ëþáîãî àêòà Êîíñòèòóöèè ÑÑÑÐ245.

Ïðè ïðîäîëæåíèè ðàáîòû íàä ïðîåêòîì Ñîþçíîãî äîãî-
âîðà âîïðîñ î êîíñòèòóöèîííîì ñóäå íàõîäèòñÿ ñðåäè äðó-
ãèõ ïÿòè ïðîáëåì (÷ëåíñòâî â Ñîþçå, ñîþçíûé áþäæåò è íà-
ëîãè, ñîáñòâåííîñòü, Âåðõîâíûé Ñîâåò), ïî êîòîðûì èìå-
ëèñü âåñüìà ñóùåñòâåííûå çàìå÷àíèÿ246. Â îïóáëèêîâàííîì
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244 Ñì.: Ïîñòàíîâëåíèå Âåðõîâíîãî Ñîâåòà ÑÑÑÐ îò 12 èþëÿ 1991 ã. «Î ïðîåêòå Äî-
ãîâîðà î Ñîþçå ñóâåðåííûõ ãîñóäàðñòâ»//Èçâåñòèÿ. 1991. 13 èþëÿ.

245 Ñì.: Øóëüæåíêî Þ.Ë. Óêàç. ñî÷. - Ñ.120-121.
246 Ñì.: Ñîþç ìîæíî áûëî ñîõðàíèòü. Áåëàÿ êíèãà. - Ì., 1995. - Ñ. 167.

247 Òàì æå. - Ñ. 197.
248 Ñì.: Ëóêüÿíîâ À.È. Â Äîãîâîðå î Ñîþçå îòðàçèòü ðåçóëüòàòû Âñåñîþçíîãî ðåôå-

ðåíäóìà//Çàÿâëåíèå Ïðåäñåäàòåëÿ Âåðõîâíîãî Ñîâåòà ÑÑÐ îò 16 àâãóñòà 1991
ã.//Ïðàâäà. 1991. 20 àâã.

249 Ñì.: Àëåêñååâ Ñ.Ñ. Ïóò÷ è ïðàâîñóäèå: Íåîáõîäèìûå ïîÿñíåíèÿ ê ñòàòüå «Àâãóñò-
91»//Ïðàâäà. 1991. 30 ñåíò.



Â ïÿòîì è ïîñëåäíåì îïóáëèêîâàííîì ïðîåêòå Äîãîâîðà
î Ñîþçå Ñóâåðåííûõ Ãîñóäàðñòâ óæå íå âåäåòñÿ ðå÷è î êîí-
ñòèòóöèîííîì ñóäå. Â íåì ïðåäëàãàåòñÿ âîçëîæèòü íà Âåð-
õîâíûé Ñóä Ñîþçà ðàçðåøåíèå ñïîðîâ ìåæäó Ñîþçîì è ãî-
ñóäàðñòâàìè (ñò. 10) è ïðèíÿòèå ðåøåíèé ïî âîïðîñàì ñî-
îòâåòñòâèÿ çàêîíîâ Ñîþçà è çàêîíîâ ãîñóäàðñòâ - ó÷àñòíè-
êîâ äîãîâîðà – íàñòîÿùåìó Äîãîâîðó è Äåêëàðàöèè ïðàâ è
ñâîáîä ÷åëîâåêà (ñò. 17)255. Òàêîé ïîäõîä ê ñóäåáíîìó êîí-
ñòèòóöèîííîìó êîíòðîëþ áûë îáóñëîâëåí íå ñòîëüêî âîñ-
ïðèÿòèåì èäåè À.Ä. Ñàõàðîâà, ñêîëüêî òåì, ÷òî â ïðåäïîëà-
ãàåìîì íîâîì êîíôåäåðàòèâíîì ãîñóäàðñòâå íå áûëî íåîá-
õîäèìîñòè â Êîíñòèòóöèè, äîñòàòî÷íî åäèíîãî Ñîþçíîãî
äîãîâîðà, î ÷åì â òî âðåìÿ çàÿâëÿëè îòäåëüíûå ïðàâîâåäû,
â òîì ÷èñëå è Ïðåäñåäàòåëü Êîìèòåòà êîíñòèòóöèîííîãî
íàäçîðà Ñ.Ñ. Àëåêñååâ256.

Ïàðàôèðîâàíèå ýòîãî Äîãîâîðà íå ñîñòîÿëîñü, ïðîåêò
áûë íàïðàâëåí â Âåðõîâíûå ñîâåòû ðåñïóáëèê257. Ôàêòè÷å-
ñêè, íà ýòîì äîêóìåíòå çàâåðøàåòñÿ «èçûñêàíèå» íà ñîþç-
íîì óðîâíå ïóòåé ñîâåðøåíñòâîâàíèÿ îáåñïå÷åíèÿ âåðõî-
âåíñòâà Êîíñòèòóöèè, ÷òî îáúåêòèâíî îáóñëîâëåíî ïîñëåäî-
âàâøèì êðàõîì Ñîâåòñêîãî Ñîþçà. Êîìèòåò êîíñòèòóöèîí-
íîãî íàäçîðà ÑÑÑÐ ïðåêðàòèë ñâîþ äåÿòåëüíîñòü â ñâÿçè ñ
ðàñïàäîì Ñîþçà ÑÑÐ è çàêëþ÷åíèåì 8 äåêàáðÿ 1991 ãîäà
Ñîãëàøåíèÿ î ñîçäàíèè Ñîäðóæåñòâà Íåçàâèñèìûõ Ãîñó-
äàðñòâ (ÑÍÃ).

Êðàòêîâðåìåííûé îïûò äåÿòåëüíîñòè Êîìèòåòà ñâèäå-
òåëüñòâóåò, ÷òî ñïåöèàëèçèðîâàííûé êîíñòèòóöèîííûé íàä-
çîð êàê èíñòèòóò âûñøåãî ïðåäñòàâèòåëüíîãî îðãàíà ãîñó-
äàðñòâåííîé âëàñòè îêàçàëñÿ ìàëîýôôåêòèâíûì, îñîáåííî
â ñôåðå íîðìîíàäçîðà (îáåñïå÷åíèÿ âåðõîâåíñòâà Êîíñòè-
òóöèè è çàêîíîâ ÑÑÑÐ) è ðàçðåøåíèÿ ñïîðîâ â ñèñòåìå ñî-
âåòñêîãî ôåäåðàòèâíîãî ãîñóäàðñòâà. Ýòî îáóñëàâëèâàëîñü
íå òîëüêî êðèçèñíîé ïîëèòè÷åñêîé ñèòóàöèåé, íî è äóàëè-
ñòè÷åñêîé, ïîä÷èíåííîé ïðèðîäîé êîíñòèòóöèîííîãî íàäçî-
ðà â ñèñòåìå îõðàíû Êîíñòèòóöèè, íåäîñòàòêàìè åãî ïðàâî-

íûõ ñîáûòèé íå ïîëó÷èëè ïîääåðæêè è ðàçâèòèÿ250. Ïî ïðåä-
ëîæåíèþ Ïðåäñåäàòåëÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçî-
ðà ÑÑÑÐ âåñü ñîñòàâ ýòîãî îðãàíà áûë âêëþ÷åí â Êîìèññèþ
ïî ïðîðàáîòêå ïðàâîâûõ âîïðîñîâ, ïîñòàâëåííûõ â ñîâìå-
ñòíîì Çàÿâëåíèè Ïðåçèäåíòà ÑÑÑÐ è âûñøèõ ðóêîâîäèòå-
ëåé ñîþçíûõ ðåñïóáëèê, â êîòîðîì ôàêòè÷åñêè ïðåäëàãà-
ëîñü çàìåíèòü ôåäåðàòèâíîå óñòðîéñòâî ãîñóäàðñòâà êîí-
ôåäåðàòèâíûì251. Ïðåäâàðèòåëüíî Êîìèòåò Âåðõîâíîãî Ñî-
âåòà ÑÑÑÐ ïî çàêîíîäàòåëüñòâó è ïðàâîïîðÿäêó è Êîìèòåò
êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ ñîâìåñòíî äàëè ïîëîæè-
òåëüíóþ ïðàâîâóþ îöåíêó ñîäåðæàùèõñÿ â ýòîì äîêóìåíòå
ïðåäëîæåíèé252 è ïðåäëîæèëè ïðèíÿòûé çàòåì Âíåî÷åðåä-
íûì Ñúåçäîì ïðîåêò Çàêîíà ÑÑÑÐ «Îá îðãàíàõ ãîñóäàðñò-
âåííîé âëàñòè è óïðàâëåíèÿ Ñîþçà ÑÑÐ â ïåðåõîäíûé ïå-
ðèîä»253, êîòîðûé ñóùåñòâåííî ìåíÿë êîíñòèòóöèîííûé
ñòðîé â ñòðàíå. Îäíîâðåìåííî, â î÷åðåäíîé ðàç Ñúåçä íà-
ðîäíûõ äåïóòàòîâ ïîñòàíîâèë óñêîðèòü ïîäãîòîâêó è ïîäïè-
ñàíèå Äîãîâîðà î Ñîþçå Ñóâåðåííûõ ãîñóäàðñòâ, â êîòîðîì
êàæäîå èç íèõ ñàìîñòîÿòåëüíî áû îïðåäåëèëî ôîðìó ñâî-
åãî ó÷àñòèÿ â Ñîþçå254.
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Â. Áàãäàñàðÿí
äåïóòàò Íàöèîíàëüíîãî Ñîáðàíèÿ ÐÀ

Àíàëèç ôóíêöèîíèðîâàíèÿ Íàöèîíàëüíîãî
Ñîáðàíèÿ Àðìåíèè â ñâåòå òðåáîâàíèé

êîíñòèòóöèîííûõ èçìåíåíèé

27 íîÿáðÿ 2005 ãîäà âñåíàðîäíûì ðåôåðåíäóìîì áûëè
âíåñåíû ñóùåñòâåííûå èçìåíåíèÿ â Êîíñòèòóöèþ Ðåñïóá-
ëèêè Àðìåíèÿ. Îäíèì èç îñíîâíûõ íàïðàâëåíèé ýòèõ èçìå-
íåíèé ÿâëÿåòñÿ óñèëåíèå ðîëè ïàðëàìåíòà â ñèñòåìå ðàç-
äåëåíèÿ âëàñòåé è ôîðìèðîâàíèÿ ìåõàíèçìîâ åãî ýôôåê-
òèâíîãî ôóíêöèîíèðîâàíèÿ. Â ÷àñòíîñòè, áûëî èñêëþ÷åíî
àáñòðàêòíîå ïðàâî Ïðåçèäåíòà ðàñïóñêàòü ïàðëàìåíò, ïå-
ðåñìîòðåíû ìåõàíèçìû ôîðìèðîâàíèÿ ïðàâèòåëüñòâà, íà-
çíà÷åíèÿ îïðåäåëåííûõ äîëæíîñòíûõ ëèö, óñèëåíû êîíò-
ðîëüíûå ôóíêöèè çàêîíîäàòåëüíîé âëàñòè.

Â äàííîé ðàáîòå, ñ ó÷åòîì âíåñåííûõ èçìåíåíèé è äîïîë-
íåíèé â Êîíñòèòóöèþ Ðåñïóáëèêè Àðìåíèÿ, îñíîâíîé àêöåíò
äåëàåòñÿ íà îñîáåííîñòè ôóíêöèîíèðîâàíèÿ ÍÑÀ ïîñðåäñò-
âîì àíàëèçà ïðîáëåì, ñâÿçàííûõ ñ ôîðìèðîâàíèåì ôðàê-
öèé è êîàëèöèé è èõ äåÿòåëüíîñòüþ â çàêîíîòâîð÷åñêîì
ïðîöåññå.                                                                     

Èçó÷åíèå äàííîé ïðîáëåìàòèêè íà ïðèìåðå Àðìåíèè èñ-
õîäèò èç òîãî ïðèíöèïà, ÷òî ïðèíÿòàÿ â ñòðàíå ñìåøàííàÿ
èçáèðàòåëüíàÿ ñèñòåìà äàåò âîçìîæíîñòü âûÿâèòü âîçäåé-
ñòâèå òèïà èçáèðàòåëüíîãî ìàíäàòà íà ïîâåäåíèå äåïóòàòîâ
ïðè ôîðìèðîâàíèè èìè êîàëèöèé è ïðîâåäåíèè ãîëîñîâà-
íèÿ ïî ðàçëè÷íûì çàêîíîïðîåêòàì.

Â ïåðâóþ î÷åðåäü, ìû ïîïûòàëèñü îòâåòèòü íà âîïðîñ:
êàê ôîðìèðóåòñÿ áîëüøèíñòâî â ìíîãîïàðòèéíûõ ôðàêöèÿõ,
êîòîðûå èçáðàíû â ñîîòâåòñòâèè ñî ñìåøàííîé èçáèðà-
òåëüíîé ñèñòåìîé?

âîãî ðåãóëèðîâàíèÿ, îãðàíè÷èâøåãî âîçìîæíîñòè ýòîãî ãî-
ñóäàðñòâåííîãî èíñòèòóòà. Ðàññìîòðåíèå ÊÊÍ âîïðîñîâ ïî
ñîáñòâåííîé èíèöèàòèâå ëèøàëî åãî âîçìîæíîñòè áûòü ïî-
ëèòè÷åñêè áåñïðèñòðàñòíûì è ðåøàòü âîïðîñû ñóãóáî ïðàâà.
Â  îáùåì, ìîæíî ñîãëàñèòüñÿ ñ âûñêàçàííûì åùå â 1989 ã.
ìíåíèåì, ÷òî ñîçäàíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà
áûëî “øàãîì ðîáêèì, íåäîñòàòî÷íî ðåøèòåëüíûì, à âî ìíî-
ãîì è ïðîòèâîðå÷èâûì”258

Âìåñòå ñ òåì ñïåöèàëèçèðîâàííûé êîíñòèòóöèîííûé
íàäçîð ÿâèëñÿ ïåðâîé ðåàëüíîé ïîïûòêîé ïðèìåíåíèÿ îá-
ùåïðèçíàííûõ ïðèíöèïîâ è íîðì ìåæäóíàðîäíîãî ïðàâà â
ðåøåíèè ïðîáëåì çàùèòû ïðàâ è ñâîáîä â ñòðàíå. Êîìèòåò
êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ áûë óáåäèòåëüíûì ïðèìå-
ðîì íåîáõîäèìîñòè ó÷ðåæäåíèÿ êîíñòèòóöèîííîãî êîíòðîëÿ
íà îñíîâå äðóãèõ ïðàâîâûõ ïðèíöèïîâ, â ÷àñòíîñòè - ðàçäå-
ëåíèÿ ãîñóäàðñòâåííîé âëàñòè. Ïîýòîìó îí ñòàë èíñòèòó-
òîì, ïðåäøåñòâóþùèì óñòàíîâëåíèþ â Ðîññèè ñóäåáíîãî
êîíñòèòóöèîííîãî êîíòðîëÿ. Â õîäå ïðîàíàëèçèðîâàííûõ
àâòîðîì íàó÷íûõ, ïàðòèéíûõ è ïàðëàìåíòñêèõ äèñêóññèé
1986-1991 ãã., â êîòîðûõ ó÷àñòâîâàëè, íàðÿäó ñ ïîëèòèêàìè,
è ó÷åíûå-þðèñòû, áûëè âûäâèíóòû ìíîãèå èäåè, êîòîðûå
ñòàëè îñíîâîé îòå÷åñòâåííîé äîêòðèíû êîíñòèòóöèîííîãî
ïðàâîñóäèÿ è çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ ñòàòóñà Êîí-
ñòèòóöèîííîãî Ñóäà Ðîññèè â ïîñëåäóþùèõ êîíñòèòóöèîí-
íûõ îáíîâëåíèÿõ è ðåôîðìàõ è äî ñèõ ïîð ñîõðàíÿþò àêòó-
àëüíîå çíà÷åíèå.
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258 Ñì.: Áàòóðèí Þ.Ì., Ëèâøèö Ð.Ç. Ñîöèàëèñòè÷åñêîå ïðàâîâîå ãîñóäàðñòâî: îò èäåè
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Èç êîíñòèòóöèîííî-ïðàâîâîé ïðàêòèêè



áðàííûì ÷ëåíàì ïàðëàìåíòà, ïðåæäå âñåãî, çàáîòèòüñÿ î
ñâîåì íîâîì ïåðåèçáðàíèè, ïðè ýòîì îñòàâëÿÿ Ïðåçèäåíòó
ñòðàíû ïðàâî ðåøåíèÿ áîëüøèíñòâà âîïðîñîâ íàöèîíàëü-
íîé ïîëèòèêè.

Àðìåíèÿ èìååò êàê ñõîäñòâà, òàê è ðàçëè÷èÿ ñî ñòðàíà-
ìè ñ ïðåçèäåíòñêîé ñèñòåìîé, îáóñëîâëåííûå, ïðåæäå âñå-
ãî, òåì, ÷òî Àðìåíèÿ ÿâëÿåòñÿ ïîëóïðåçèäåíòñêîé ðåñïóá-
ëèêîé. ÍÑÀ III ñîçûâà èçáðàíî ñìåøàííîé ñèñòåìîé âûáî-
ðîâ - îäíà ÷àñòü äåïóòàòîâ èçáðàíà ïî ìàæîðèòàðíîé ñèñ-
òåìå, à äðóãàÿ ÷àñòü - ïðîïîðöèîíàëüíîé. Ñóùåñòâóþùåå â
ÍÑÀ ðàçâåòâëåíèå òèïîâ ìàíäàòà îòðàçèëîñü íà åãî ïàðòèé-
íîé ñòðóêòóðå è îáóñëîâèëî ïîâåäåíèå äåïóòàòîâ è ïàðëà-
ìåíòñêèõ ôðàêöèé ïðè ãîëîñîâàíèè.

Òàêèì îáðàçîì, íà ïðèìåðå ÍÑÀ ìîæíî èññëåäîâàòü ôàê-
òîðû, âëèÿþùèå íà ôîðìèðîâàíèå êîàëèöèé è ïîâåäåíèè
äåïóòàòîâ ïðè ãîëîñîâàíèè çà çàêîíîïðîåêòû, èçó÷èòü ýô-
ôåêòèâíîñòü òàêîãî ïîâåäåíèÿ. Ñîñòàâ ôðàêöèé ÍÑÀ è
ïðåäñòàâèòåëüñòâî ïàðòèé âî ôðàêöèÿõ ïîçâîëÿåò âûäåëèòü
ïàðòèè, ïðåäñòàâëÿþùèå ïàðëàìåíòñêîå áîëüøèíñòâî.
Ïðåçèäåíòó Àðìåíèè íå ñëåäóåò ñàìîìó ïðåäïðèíèìàòü ïî-
ïûòêè ïî ôîðìèðîâàíèþ çàêîíîäàòåëüíîãî áîëüøèíñòâà â
ÍÑÀ. Òåì áîëåå, ÷òî Ïðåçèäåíò Ðåñïóáëèêè ïî Êîíñòèòóöèè
1995 ã. îáëàäàë áîëüøîé âëàñòüþ. Íà îñíîâå êîíñòèòóöèîí-
íûõ èçìåíåíèé â îïðåäåëåííîé ìåðå ñîêðàùåíû ïîëíîìî-
÷èÿ Ïðåçèäåíòà. Â ÷àñòíîñòè, ñò. 74.1 Êîíñòèòóöèè óñòàíàâ-
ëèâàåò, ÷òî Ïðåçèäåíò Ðåñïóáëèêè ðàñïóñêàåò Íàöèîíàëü-
íîå Ñîáðàíèå, åñëè Íàöèîíàëüíîå Ñîáðàíèå äâàæäû ïîä-
ðÿä â òå÷åíèå äâóõ ìåñÿöåâ íå îäîáðÿåò ïðîãðàììó Ïðàâè-
òåëüñòâà. Ïðåçèäåíò Ðåñïóáëèêè ìîæåò ðàñïóñòèòü Íàöèî-
íàëüíîå Ñîáðàíèå ïî ïðåäëîæåíèþ Ïðåäñåäàòåëÿ Íàöèî-
íàëüíîãî Ñîáðàíèÿ èëè Ïðåìüåð-ìèíèñòðà, åñëè: à) Íàöèî-
íàëüíîå Ñîáðàíèå â òå÷åíèå òðåõ ìåñÿöåâ î÷åðåäíîé ñåñ-
ñèè íå ïðèíèìàåò ðåøåíèå ïî ïðîåêòó çàêîíà, ïðèçíàííîãî
ïîñòàíîâëåíèåì Ïðàâèòåëüñòâà íåîòëîæíûì; á) â òå÷åíèå
î÷åðåäíîé ñåññèè áîëåå òðåõ ìåñÿöåâ íå ñîçûâàþòñÿ çàñå-
äàíèÿ Íàöèîíàëüíîãî Ñîáðàíèÿ; â) â òå÷åíèå î÷åðåäíîé
ñåññèè áîëåå òðåõ ìåñÿöåâ Íàöèîíàëüíîå Ñîáðàíèå íå
ïðèíèìàåò êàêîãî-ëèáî ðåøåíèÿ ïî îáñóæäàåìûì èì âîï-
ðîñàì.

Àíàëèçó ôàêòîðîâ, êîòîðûå âëèÿþò íà ïðîöåññ ôîðìèðî-
âàíèÿ ïàðëàìåíòñêèõ êîàëèöèé â ñòðàíàõ ñ ïðåçèäåíòñêîé
ñèñòåìîé, ïîñâÿùåíû ðàáîòû ìíîãèõ àâòîðîâ1. Íàïðèìåð,
èçó÷åíèÿ ïîêàçûâàþò, ÷òî âîçìîæíîñòè Ïðåçèäåíòà ïîëó-
÷èòü ïîääåðæêó âûäâèíóòîé èì çàêîíîäàòåëüíîé ïðîãðàììû
áîëüøèíñòâîì ÷ëåíîâ ïàðëàìåíòà îáóñëîâëåíû ñëåäóþùè-
ìè âçàèìîñâÿçàííûìè ôàêòîðàìè: äîëåé ïàðëàìåíòñêèõ
ìåñò, êîòîðûå êîíòðîëèðóþòñÿ ïàðòèÿìè, ïîääåðæèâàþùè-
ìè ïðåçèäåíòà; äèñöèïëèíîé è åäèíñòâîì ïðèíöèïîâ, èäå-
îëîãèè, ïîäõîäîâ è îòíîøåíèÿ ê ïðèíèìàåìûì çàêîíàì ÷ëå-
íîâ ýòèõ ïàðòèé; îòíîñèòåëüíîé ñèëîé êàê ëîêàëüíûõ, òàê è
íàöèîíàëüíûõ ïîëèòè÷åñêèõ ôàêòîðîâ, êîòîðûå âëèÿþò íà
ïîçèöèè ÷ëåíîâ ïàðëàìåíòà; ñóùíîñòüþ ïðåçèäåíòñêîé
ïðîãðàììû; çàêîíîäàòåëüíûìè íîðìàìè è êîíñòèòóöèîííû-
ìè ïðèíöèïàìè, êîòîðûå âîçäåéñòâóþò íà õàðàêòåð ïàðòèé-
íîé ñèñòåìû è äð. Îäíàêî èçó÷àåìàÿ ïðîáëåìà õàðàêòåðè-
çóåòñÿ áîëüøåé ñëîæíîñòüþ â ïàðëàìåíòå, îòëè÷àþùåéñÿ
ìíîãîïàðòèéíîñòüþ, à òàê æå íàëè÷èåì ó åãî ÷ëåíîâ èçáè-
ðàòåëüíûõ ìàíäàòîâ ðàçíîãî òèïà. Èçó÷åíèå ìåõàíèçìîâ
ôîðìèðîâàíèÿ êîàëèöèîííûõ êàáèíåòîâ, ôóíêöèîíèðîâà-
íèå êîòîðûõ ìîæíî îáåñïå÷èòü òîëüêî ïîñðåäñòâîì ñîçäà-
íèÿ ìåæïàðòèéíîãî áîëüøèíñòâà, íà ïðèìåðå Áðàçèëèè è
äðóãèõ ñòðàí Ëàòèíñêîé Àìåðèêè ïîêàçûâàåò, ÷òî íà î÷åíü
íèçêîì óðîâíå íàõîäèòñÿ íå òîëüêî êóëüòóðà ïàðëàìåíòà-
ðèçìà, íî è ìíîãèå âîïðîñû ïàðëàìåíòñêîãî ëîááèíãà ðå-
øàþòñÿ íåçàêîííûìè ïóòÿìè. Íàïðèìåð, Â. Àâåñ ïîä÷åðêè-
âàåò, ÷òî â Áðàçèëèè ïðåçèäåíòû ïîêóïàþò ïîääåðæêó çàêî-
íîäàòåëåé ïóòåì îñóùåñòâëåíèÿ îãðîìíûõ çàòðàò çà ñ÷åò
áþäæåòà ñòðàíû, ÷òî îáóñëîâëèâàåò âîçìîæíîñòü ôóíêöèî-
íèðîâàíèÿ â ïàðëàìåíòå ñëàáûõ è ðàçäðîáëåííûõ ïîëèòè-
÷åñêèõ ïàðòèé2. Ñóùåñòâóþùàÿ â Áðàçèëèè ñèñòåìà èçáðà-
íèÿ íà îñíîâå îòêðûòûõ ïàðòèéíûõ ñïèñêîâ ïîçâîëÿåò èç-
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íàö åðêèð) è Àðìÿíñêàÿ Ðåâîëþöèîííàÿ ïàðòèÿ Äàøíàêöó-
òþí (Àé åõàïîõàêàí äàøíàêöóòþí).

Íàëè÷èå â ÍÑÀ çàêîíîäàòåëüíîãî áîëüøèíñòâà ïîçâîëÿ-
åò Ïðåçèäåíòó Àðìåíèè äîñòè÷ü öåëåíàïðàâëåííîãî çàêîíî-
äàòåëüíîãî îáåñïå÷åíèÿ ïðîâîäèìûõ ðåôîðì, à òàêæå
èìåòü ïîääåðæêó áîëüøèíñòâà äåïóòàòîâ ïî êîíêðåòíûì çà-
êîíîïðîåêòàì.

Òåì íå ìåíåå, èìåÿ ïîääåðæêó áîëüøèíñòâà â ÍÑÀ III ñî-
çûâà, Ïðåçèäåíò ïðîâîäèò ðåãóëÿðíûå âñòðå÷è ñ ïðåäñòà-
âèòåëÿìè êîàëèöèè äëÿ îáñóæäåíèÿ âîïðîñîâ, êàñàþùèõñÿ
ñâîåé ïîëèòèêè è ñèòóàöèè â ñòðàíå â öåëîì. Îäíàêî ñèòó-
àöèþ â Àðìåíèè íåëüçÿ ñðàâíèòü ñ ñèòóàöèåé â íåêîòîðûõ
ñòðàíàõ Ëàòèíñêîé Àìåðèêè. Â ýòèõ ñòðàíàõ Ïðåçèäåíò íà-
äåëåí øèðîêèìè ïîëíîìî÷èÿìè â îáëàñòè ïðèíÿòèÿ è óò-
âåðæäåíèÿ çàêîíîäàòåëüíûõ àêòîâ, íî ïðè ýòîì â íåêîòîðûõ
ñëó÷àÿõ îí èäåò íà ñîòðóäíè÷åñòâî ñ ÷ëåíàìè ïàðëàìåíòà
äëÿ ïîëó÷åíèÿ èõ ïîääåðæêè. Îäíàêî åñëè óðîâåíü ïîääåð-
æêè Ïðåçèäåíòà â ïàðëàìåíòå ÿâëÿåòñÿ íåâûñîêèì, òî îí
ñìîæåò âåñòè ïåðåãîâîðû ñ ðàçëè÷íûìè ïàðëàìåíòñêèìè
ôðàêöèÿìè è èäòè íà ñóùåñòâåííûå óñòóïêè3.

Ïàðòèéíàÿ ñòðóêòóðà ÍÑÀ ñôîðìèðîâàíà â ñîîòâåòñòâèè
ñ ðàçäåëåíèåì äåïóòàòîâ íà èçáðàííûõ ïî îäíîìàíäàòíûì
îêðóãàì è ïàðòèéíûì ñïèñêàì. Â ñîîòâåòñòâèè ñ Èçáèðà-
òåëüíûì êîäåêñîì Ðåñïóáëèêè Àðìåíèÿ ïàðòèè, èçáèðà-
òåëüíûé ñïèñîê êîòîðûõ ïðåîäîëåë ïÿòèïðîöåíòíûé áàðü-
åð, ïîëó÷èëè ïðàâî ôîðìèðîâàíèÿ ñâîåé ïàðëàìåíòñêîé
ôðàêöèè. Îäíàêî èìåëè ìåñòî ñëó÷àè, êîãäà íåêîòîðûå äå-
ïóòàòû âñòóïàëè â èíûå ïàðëàìåíòñêèå ôðàêöèè. Òå äåïóòà-
òû, êîòîðûå áûëè èçáðàíû ïî îäíîìàíäàòíûì îêðóãàì, ìîã-
ëè âñòóïèòü âî ôðàêöèþ ïàðòèè, êîòîðàÿ âûäâèíóëà èõ êàí-
äèäàòóðó.

Åñëè æå ïàðòèÿ, âûäâèíóâøàÿ èõ êàíäèäàòóðó, íå çàâîå-
âàëà ìåñòà â ÍÑÀ, òî ýòè äåïóòàòû ìîãëè ïðèñîåäèíèòüñÿ ê
äðóãèì ôðàêöèÿì, â òîì ÷èñëå ê ãðóïïå íåçàâèñèìûõ äåïó-
òàòîâ.

Çàêðåïëåí íîâûé êîíñòèòóöèîííûé ìåõàíèçì ôîðìèðî-
âàíèÿ Ïðàâèòåëüñòâà. Â ÷àñòíîñòè, ïóíêò 4 ñò. 55 Êîíñòèòó-
öèè óñòàíàâëèâàåò, ÷òî íà îñíîâàíèè ðàñïðåäåëåíèÿ äåïó-
òàòñêèõ ìåñò â Íàöèîíàëüíîì Ñîáðàíèè è êîíñóëüòàöèé ñ
äåïóòàòñêèìè ôðàêöèÿìè íàçíà÷àåò Ïðåìüåð-ìèíèñòðîì
ëèöî, ïîëüçóþùååñÿ äîâåðèåì áîëüøèíñòâà äåïóòàòîâ, à
åñëè ýòî íåâîçìîæíî - ëèöî, ïîëüçóþùååñÿ äîâåðèåì ó
íàèáîëüøåãî ÷èñëà äåïóòàòîâ. Ïðåçèäåíò Ðåñïóáëèêè íà-
çíà÷àåò Ïðåìüåð-ìèíèñòðà â äåñÿòèäíåâíûé ñðîê ïîñëå
ïðèíÿòèÿ îòñòàâêè Ïðàâèòåëüñòâà. Ïðàâèòåëüñòâî ôîðìè-
ðóåòñÿ â äâàäöàòèäíåâíûé ñðîê ïîñëå íàçíà÷åíèÿ Ïðå-
ìüåð-ìèíèñòðà. À ñîãëàñíî ñò. 84 Íàöèîíàëüíîå Ñîáðàíèå
áîëüøèíñòâîì ãîëîñîâ îò îáùåãî ÷èñëà äåïóòàòîâ ìîæåò
âûðàæàòü íåäîâåðèå Ïðàâèòåëüñòâó. Ïðîåêò ïîñòàíîâëåíèÿ
î âûðàæåíèè íåäîâåðèÿ Ïðàâèòåëüñòâó ìîæåò áûòü âíåñåí
Ïðåçèäåíòîì Ðåñïóáëèêè èëè íå ìåíåå ÷åì îäíîé òðåòüþ
îò îáùåãî ÷èñëà äåïóòàòîâ. Â ïåðèîä âîåííîãî è ÷ðåçâû-
÷àéíîãî ïîëîæåíèÿ ïðîåêò òàêîãî ïîñòàíîâëåíèÿ âíîñèòüñÿ
íå ìîæåò.

Äîáàâèì òàêæå, ÷òî ïîñëå êîíñòèòóöèîííûõ èçìåíåíèé
Ïðåçèäåíò íå óòâåðæäàåò ïîñòàíîâëåíèÿ Ïðàâèòåëüñòâà.
Ñîãëàñíî íîâûì ïîëîæåíèÿì Êîíñòèòóöèè Ïðåçèäåíò Ðåñ-
ïóáëèêè ìîæåò ïðèîñòàíàâëèâàòü äåéñòâèå ïîñòàíîâëåíèé
Ïðàâèòåëüñòâà ñðîêîì íà îäèí ìåñÿö è îáðàùàòüñÿ â Êîí-
ñòèòóöèîííûé Ñóä äëÿ âûÿñíåíèÿ âîïðîñà èõ ñîîòâåòñòâèÿ
Êîíñòèòóöèè (ñò.86).

Ïðèâåäåííûå èçìåíåíèÿ ñâèäåòåëüñòâóþò î òîì, ÷òî íå
òîëüêî ñóùåñòâåííî óñèëèâàåòñÿ ðîëü ïàðëàìåíòà â ñèñòå-
ìå ïîëèòè÷åñêîé âëàñòè, íî è îòõîä îò “ñóïåðïðåçèäåíò-
ñêîé” ñèñòåìû ïîâûøàåò ðîëü ïîëèòè÷åñêîãî êîíñåíñóñà è
öåëåíàïðàâëåííîñòè çàêîíîäàòåëüíîé äåÿòåëüíîñòè ïîëè-
òè÷åñêèõ ôðàêöèé â ïàðëàìåíòå.

Äî ïîñëåäíèõ èçìåíåíèé Êîíñòèòóöèÿ äàâàëà Ïðåçèäåí-
òó ïðàâî íàçíà÷åíèÿ Ïðåìüåð-ìèíèñòðà è ÷ëåíîâ Ïðàâè-
òåëüñòâà. Îäíàêî, ñ ó÷åòîì ðàñïðåäåëåíèÿ ìàíäàòîâ ìåæäó
ïîëèòè÷åñêèìè ïàðòèÿìè, áûëî äîñòèãíóòî ñîãëàñèå ïî
ôîðìèðîâàíèþ êîàëèöèîííîãî ïðàâèòåëüñòâà èç ïðåäñòà-
âèòåëåé òðåõ ïàðòèé: Ðåñïóáëèêàíñêàÿ ïàðòèÿ Àðìåíèè (Àé-
àñòàíè àíðàïåòàêàí êóñàêöóòþí), Ñòðàíà çàêîííîñòè (Îðè-
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Êàêèì îáðàçîì ìîæíî êîëè÷åñòâåííî îöåíèòü ïîëèòè÷å-
ñêóþ îðèåíòàöèþ ôðàêöèé ÍÑÀ â çàâèñèìîñòè îò èõ îòíî-
øåíèÿ ê ïðèíÿòèþ çàêîíîïðîåêòîâ? Äëÿ âûÿñíåíèÿ ýòîãî
âîïðîñà íàìè ïðîâåäåí àíàëèç ðåçóëüòàòîâ ãîëîñîâàíèÿ çà
ïðèíÿòèå çàêîíîïðîåêòîâ.

Àäìèíèñòðàöèÿ Ïðåçèäåíòà Àðìåíèè è Ïðàâèòåëüñòâî
âûñòóïèëè èíèöèàòîðàìè îïðåäåëåííûõ ðåôîðì, êîòîðûå
áûëè íàïðàâëåíû íà ñòèìóëèðîâàíèå ýêîíîìè÷åñêîãî ðîñ-
òà. Àíàëèç ïðîöåññîâ ïðîõîæäåíèÿ â ÍÑÀ çàêîíîïðîåêòîâ â
ýòîé îáëàñòè ïîçâîëÿåò íå òîëüêî îöåíèòü äåéñòâèÿ îòäåëü-
íûõ ôðàêöèé, íî òàêæå îïðåäåëèòü èõ îòíîøåíèÿ ê ïîääåðæ-
êå âûäâèãàåìûõ ýêîíîìè÷åñêèõ ðåôîðì.

Ñèñòåìà çàêîíîïðîåêòîâ, íàïðàâëåííûõ íà îñóùåñòâëå-
íèå ýêîíîìè÷åñêèõ è ñîöèàëüíûõ ðåôîðì íàìè áûëà ðàçáè-
òà íà ÷åòûðå îñíîâíûå ãðóïïû: ïðèâàòèçàöèÿ, æèëüå, êîììó-
íàëüíûå âîïðîñû è ýíåðãåòèêà; ðåôîðìû â îáëàñòè ñóäåáíîé
ñèñòåìû; ñîöèàëüíûå ðåôîðìû; ýêîíîìèêà (áþäæåò, íàëîãî-
âûå, òàìîæåííûå è äð. çàêîíîïðîåêòû). Òàê êàê îïïîçèöèîí-
íûå ôðàêöèè èç-çà áîéêîòà íå ó÷àñòâîâàëè â ðàáîòå ïàðëà-
ìåíòà (80% ãîëîñîâàíèÿ áûëè áîéêîòèðîâàíû êàæäîé èç
ôðàêöèé Àçãàèí ìèàáàíóòþí è Àðäàðóòþí), òåì íå ìåíåå ðå-
çóëüòàòû ãîëîñîâàíèÿ â ÍÑÀ çà ïðèíÿòèå çàêîíîïðîåêòîâ ïî-
çâîëÿþò ïîëó÷èòü êîëè÷åñòâåííóþ îöåíêó, õàðàêòåðèçóþùóþ
ôðàêöèè ïî ïîëèòè÷åñêîé íàïðàâëåííîñòè èõ ïðîãðàìì.

Ðåçóëüòàòû ãîëîñîâàíèÿ â îáëàñòè ïðèâàòèçàöèè, æè-
ëèùíîãî, êîììóíàëüíîãî çàêîíîäàòåëüñòâà è ïðèâàòèçàöèè
ýëåêòðè÷åñêèõ ñåòåé ñðåäè ôðàêöèé ðàñïðåäåëèëèñü ïî-
ðàçíîìó. Åñëè áîëåå ÷åì 80% êàæäîé èç ôðàêöèé Àé åõàïî-
õàêàí äàøíàêöóòþí è Àéàñòàíè àíðàïåòàêàí êóñàêöóòþí, è
áîëåå ÷åì 70% Ìèàâîðâàö àøõàòàíêàèí êóñàêöóòþí è Æî-
õîâðäàêàí ïàòãàìàâîð ãîëîñîâàëè “çà”, òî ôðàêöèÿ Îðèíàö
åðêèð, áóäó÷è ÷ëåíîì êîàëèöèè, ñâîèì áîëüøèíñòâîì
(76,25%) ãîëîñîâàëà ïðîòèâ ïðèâàòèçàöèè ýëåêòðîñåòåé è
çàêîíîïðîåêòîâ â îáëàñòè æèëèùíîãî ñòðîèòåëüñòâà è êîì-
ìóíàëüíûõ óñëóã. Ïî-âèäèìîìó, ýòî îáúÿñíÿåòñÿ òåì, ÷òî
ïîëèòèêà ôðàêöèè Îðèíàö åðêèð áûëà íàïðàâëåíà íà ñíè-
æåíèå èçäåðæåê, ñâÿçàííûõ ñ ñîöèàëüíîé áåçîïàñíîñòüþ è
êàñàþùèõñÿ óðîâíÿ ïëàòû çà æèëüå, ýëåêòðîýíåðãèþ, à òàê-
æå ñòåïåíü ãàðàíòèðîâàííîñòè ïåíñèîííûõ ëüãîò.

Ñìåøàííàÿ èçáèðàòåëüíàÿ ñèñòåìà ÍÑÀ îáóñëîâèëà òî,
÷òî ñôîðìèðîâàâøèåñÿ ôðàêöèè ñîñòîÿëè ëèáî èñêëþ÷è-
òåëüíî èç ÷ëåíîâ äàííîé ïàðòèè, ëèáî â èõ ñîñòàâ âõîäèëè
äåïóòàòû, ÿâëÿþùèåñÿ ÷ëåíàìè äðóãèõ ïàðòèé. Íàïðèìåð,
âî ôðàêöèþ ðåñïóáëèêàíñêîé ïàðòèè âõîäÿò 39 äåïóòàòîâ,
èç êîòîðûõ 17 èçáèðàëèñü â îäíîìàíäàòíûõ îêðóãàõ. Ñîîò-
íîøåíèå îäíîìàíäàòíèêîâ è èçáðàííûõ ïî ïàðòèéíîìó ñïè-
ñêó âî ôðàêöèè “Îðèíàö åðêèð” ñîñòàâëÿåò 8 è 12. Âî ôðàê-
öèè “Àðäàðóòþí” ýòî ñîîòíîøåíèå ñîñòàâëÿåò 2 è 12. Â îñ-
òàëüíûõ ÷åòûðåõ ôðàêöèÿõ íåò äåïóòàòîâ, èçáðàííûõ â ìà-
æîðèòàðíûõ îêðóãàõ. Ïðè ýòîì, èçáðàííûå ïî ïàðòèéíîìó
ñïèñêó äåïóòàòû ïî ñîáñòâåííîìó æåëàíèþ ìîãóò âûéòè èç
ôðàêöèè è ïðîäîëæèòü ñâîþ äåïóòàòñêóþ äåÿòåëüíîñòü â
ïàðëàìåíòå. Íàì êàæåòñÿ, ÷òî ýòî îáñòîÿòåëüñòâî íóæäàåò-
ñÿ â êîðåííîì ïåðåñìîòðå â ïëàíå àííóëèðîâàíèÿ ìàíäàòà
äåïóòàòà â ïîäîáíûõ ñëó÷àÿõ.

Õàðàêòåðíîé îñîáåííîñòüþ ôîðìèðîâàíèÿ ôðàêöèé àð-
ìÿíñêîãî ïàðëàìåíòà ÿâëÿåòñÿ òî, ÷òî îíè îòëè÷àþòñÿ äðóã
îò äðóãà ñâîèìè îðèåíòàöèÿìè íà îïðåäåëåííóþ ïðîãðàììó
è íåàäåêâàòíîñòüþ îòíîøåíèé ê ãîëîñîâàíèþ çà ïðèíÿòèå
èëè îòêëîíåíèå êîíêðåòíûõ çàêîíîïðîåêòîâ. Àíàëèç ñîñòà-
âà ôðàêöèé â çàâèñèìîñòè îò ïîëèòè÷åñêîé îðèåíòàöèè è
âõîæäåíèþ èõ ÷ëåíîâ â îïðåäåëåííóþ ïàðòèþ ïîêàçàë, ÷òî
êàæäàÿ ôðàêöèÿ ñîñòîèò èç åäèíîìûøëåííèêîâ, êîòîðûå â
ïðîöåññå ãîëîñîâàíèÿ ãîëîñóþò ñïëî÷åííî è îáúåäèíèëèñü
â îäíó îáùóþ êîàëèöèîííóþ ñòðóêòóðó (Àéàñòàíè àíðàïå-
òàêàí êóñàêöóòþí, Îðèíàö åðêèð è Àé åõàïîõàêàí äàøíàêöó-
òþí), ñïîñîáíóþ ïðèâëå÷ü íà ñâîþ ïëàòôîðìó äðóãèå íåîï-
ïîçèöèîííûå ôðàêöèè èëè äåïóòàòñêóþ ãðóïïó (Ìèàâîðâàö
àøõàòàíêàèí êóñàêöóòþí è Æîõîâðäàêàí ïàòãàìàâîð /Íà-
ðîäíûé äåïóòàò/). Ñ êîëè÷åñòâåííîé òî÷êè çðåíèÿ, ïåðâûå
òðè ôðàêöèè ñîñòàâëÿþò 62% ñîñòàâà äåïóòàòîâ ÍÑÀ, à
ôðàêöèÿ Ìèàâîðâàö àøõàòàíêàèí êóñàêöóòþí è äåïóòàòñêàÿ
ãðóïïà Æîõîâðäàêàí ïàòãàìàâîð - 28%. Îïïîçèöèîííàÿ
ôðàêöèÿ "Àðäàðóòþí" íåîäíîðîäíà ñ òî÷êè çðåíèÿ ïîëèòè-
÷åñêèõ âçãëÿäîâ è ñîñòîèò èç äåïóòàòîâ-÷ëåíîâ ñåìè ïàðòèé
è áåñïàðòèéíûõ. Èñêëþ÷åíèå ñîñòàâëÿåò ôðàêöèÿ "Àçãàèí
ìèàáàíóòþí", îäíàêî, áóäó÷è ìàëî÷èñëåííîé, îíà íå ìîæåò
ñóùåñòâåííî ïîâëèÿòü íà ïðîöåññ ãîëîñîâàíèÿ.
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Analysis of Functioning of the National
Assembly of Republic of Armenia in the Light of

Requirements of Constitutional Amendments
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SUMMARY

By the National Referendum of 27th of November 2005
essential amendments were made to the Constitution of the
Republic of Armenia. One of the main references of these
amendments is the strengthening of the role of the parliament
in the system of division of authorities and formation of mecha-
nisms of its effective functioning. Particularly, the abstract right
of the President to dissolve the parliament was excluded; the
mechanisms of formation of government and appointment of the
officials were reconsidered; the controlling functions of the leg-
islative power was also strengthened. First of all, we tried to
answer the following question: how is the majority in multi-par-
tial fractions, which was elected in correspondence with mixed
electoral system, is formed.

Armenia has both similarities and differences with the
states of presidential system, which is conditioned, first of all,
by the fact that Armenia is a semi-presidential republic. NA of
Armenia of the third convocation voted for the mixed system
of the elections, one part of deputies are elected by the
majoritarian system, another part by proportional. The existing
branching of the types of the mandates of the NA of the
Republic of Armenia was reflected on the partial structure and
stipulated the behavior of the deputies and the parliament
fractions while voting. 

Thus, on the example of the National Assembly of Armenia,
the factors influencing on the formation of the coalitions and
behavior of the deputies while voting for the drafts, the effec-
tiveness of such behavior can be examined. 

Ïðîöåäóðû ãîëîñîâàíèÿ çà ïðèíÿòèå çàêîíîïðîåêòîâ, íà-
ïðàâëåííûõ íà ðåôîðìèðîâàíèå ñóäåáíîé ñèñòåìû (óêðåï-
ëåíèå ãðàæäàíñêèõ ïðàâ, òðåõóðîâíåâàÿ ñèñòåìà ñóäîïðî-
èçâîäñòâà è ò.ä.), ïîêàçàëè, ÷òî ïîëèòèêà ôðàêöèè "Îðèíàö
åðêèð" áîëüøå, ÷åì ïîëèòèêà äðóãèõ ôðàêöèé, áûëà íàïðà-
âëåíà íà ïðèíÿòèå çàêîíîïðîåêòîâ, ïîçâîëÿþùèõ óñîâåð-
øåíñòâîâàòü ïîñðåäñòâîì ðåôîðì ñóäåáíóþ ñèñòåìó Ðåñ-
ïóáëèêè Àðìåíèÿ.

Çà ïðèíÿòèå çàêîíîïðîåêòîâ â îáëàñòè ñîöèàëüíîé ñôå-
ðû âñå ôðàêöèè ãîëîñîâàëè ïî÷òè îäèíàêîâî.

Îäíàêî ðàçëè÷èÿ îòìå÷åíû â ïðîöåññå ãîëîñîâàíèÿ çàêî-
íîïðîåêòîâ, ñâÿçàííûõ ñ ýêîíîìèêîé ÐÀ. Íàèáîëüøåå êîëè-
÷åñòâî ãîëîñîâ çà ïðèíÿòèå çàêîíîïðîåêòîâ îòìå÷åíî ó ôðàê-
öèè Àéàñòàíè àíðàïåòàêàí êóñàêöóòþí. Ýòî ìîæíî îáúÿñíèòü
òåì, ÷òî äàííàÿ ãðóïïà çàêîíîïðîåêòîâ áûëà âûäâèíóòà Ïðà-
âèòåëüñòâîì Ðåñïóáëèêè Àðìåíèÿ, à Ïðåìüåð-ìèíèñòð ÿâëÿ-
åòñÿ ïðåäñåäàòåëåì Àéàñòàíè àíðàïåòàêàí êóñàêöóòþí.

Òàêèì îáðàçîì, ìîæíî îòìåòèòü, ÷òî â ïðîöåññå ãîëîñî-
âàíèÿ çà ïðèíÿòèå çàêîíîïðîåêòîâ â ÍÑÀ ïîâåäåíèå êàæäî-
ãî äåïóòàòà îïðåäåëÿëîñü åãî ïîëèòè÷åñêèìè ïðåäïî÷òåíè-
ÿìè è åãî îòíîøåíèåì ê ïðèíèìàåìîìó çàêîíîïðîåêòó.

Ðåçóëüòàòû ãîëîñîâàíèÿ çà ïðèíÿòèå çàêîíîïðîåêòîâ ïîçâî-
ëèëè òàêæå îöåíèòü ñòåïåíü ñïëî÷åííîñòè êîàëèöèîííûõ ôðàê-
öèé â îòíîøåíèè èíèöèàòèâ, âûäâèíóòûõ Ïðåçèäåíòîì è Ïðà-
âèòåëüñòâîì Àðìåíèè. Âìåñòå ñ òåì îíè ïîçâîëÿþò îöåíèòü è
îõàðàêòåðèçîâàòü ïîëèòè÷åñêóþ íàïðàâëåííîñòü è ôðàêöèîí-
íóþ ñïëî÷åííîñòü äåïóòàòîâ â ïðîöåññå ãîëîñîâàíèÿ.

Îáùèé âûâîä çàêëþ÷àåòñÿ â òîì, ÷òî ïåðâóþ ïîïûòêó
ôîðìèðîâàíèÿ êîàëèöèîííîãî ïðàâèòåëüñòâà â Àðìåíèè
ìîæíî ñ÷èòàòü óñïåøíîé. À â ïîëèòè÷åñêîì ïëàíå â ïàðëà-
ìåíòå, â öåëîì, óäàëîñü óñòàíîâèòü îïðåäåëåííóþ êóëüòóðó
ïîëèòè÷åñêîãî êîíñåíñóñà, ÷òî î÷åíü âàæíî äëÿ óñïåøíîãî
îñóùåñòâëåíèÿ ïîëèòè÷åñêîé èíñòèòóöèîíàëèçàöèè îáùå-
ñòâà â òðàíñôîðìèðóþùèõñÿ ñèñòåìàõ.

Îòìåòèì òàêæå, ÷òî îòñóòñòâóþùàÿ â íàñòîÿùåå âðåìÿ
ñèñòåìà ñðàâíèòåëüíîãî àíàëèçà äåÿòåëüíîñòè ôðàêöèé â
ÍÑÀ äèêòóåò íåîáõîäèìîñòü ñîçäàíèÿ èíñòèòóòà ìîíèòî-
ðèíãà ôóíêöèîíèðîâàíèÿ êàê ïàðëàìåíòà â öåëîì, òàê è åãî
ñòðóêòóðíûõ çâåíüåâ.
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Ë. Îãàíÿí
çàâåäóþùèé êàôåäðîé óãîëîâíîãî

ñóäîïðîèçâîäñòâà è êðèìèíàëèñòèêè
Åðåâàíñêîãî Ãîñóäàðñòâåííîãî

óíèâåðñèòåòà, ïðîôåññîð

Íåêîòîðûå âîïðîñû çàêîíîäàòåëüíîãî
ðåãóëèðîâàíèÿ îáíàðóæåíèÿ è  èññëåäîâàíèÿ

òåëåñíûõ ñâîéñòâ è ïðèçíàêîâ ëè÷íîñòè

Îáåñïå÷åíèå ïîëíîãî è áûñòðîãî ðàñêðûòèÿ ïðåñòóïëå-
íèé è íåîòâðàòèìîñòü íàêàçàíèÿ òðåáóþò ñîâåðøåíñòâîâà-
íèÿ ìåòîäîâ ðàññëåäîâàíèÿ äåë â ñîîòâåòñòâèè ñ ñîâðå-
ìåííûì óðîâíåì íàóêè è òåõíèêè.

Ñëåäñòâåííàÿ è ñóäåáíàÿ ïðàêòèêà ñâèäåòåëüñòâóþò, ÷òî
óñïåøíîå ðàññëåäîâàíèå ïðåñòóïëåíèé çàâèñèò îò èññëå-
äîâàíèÿ ñëåäîâ è äðóãèõ ïðèçíàêîâ ïðåñòóïëåíèÿ, îñíîâàí-
íîãî íà íàó÷íîì ïîçíàíèè ïîñëåäíèõ.

Èç âñåõ ñâîéñòâ è ïðèçíàêîâ, õàðàêòåðèçóþùèõ ÷åëîâå-
êà, êîòîðûìè âîçìîæíî èäåíòèôèöèðîâàòü åãî, ïåðâè÷íîãî
âíèìàíèÿ íåîáõîäèìî óäîñòîèòü ñîâîêóïíîñòü òåõ ñâîéñòâ,
êîòîðûå ñîñòàâëÿþò ñóùíîñòü ðàñêðûâàåìîãî ñóáúåêòà è
áåç ïðèìåíåíèÿ êîòîðûõ íåâîçìîæíî ñîñòàâèòü åãî ñóáúåê-
òèâíûé îáðàç.

Èçó÷àÿ ñëåäñòâåííóþ è ýêñïåðòíóþ ïðàêòèêó îòíîñèòåëü-
íî âûÿñíåíèÿ ñàìîáûòíîñòè ëè÷íîñòè, ìîæíî ïðèéòè ê çà-
êëþ÷åíèþ, ÷òî èñïîëüçóåìûå â íåé ïðèçíàêè äîñòàòî÷íî äî-
ñòîâåðíû [êàïèëëÿðíûå ëèíèè ëàäîíè è ãîëîé ñòóïíè, âíåø-
íèå ïðèçíàêè ëèöà, ãîëîâû è äðóãèõ ÷àñòåé òåëà, ïðèçíàêè,
ñâèäåòåëüñòâóþùèå î õàðàêòåðå ðàáîòû, çàïàõè, êðîâü, âû-
äåëåíèÿ, ñâîéñòâà óñòíîé è ïèñüìåííîé ðå÷è, ïî÷åðêà, ïî-
ñëåäñòâèÿ çàáîëåâàíèé, îñîáûå ïðèìåòû (âðîæäåííûå èëè
ïðèîáðåòåííûå) è ò. ä.].

The author also mentions that after the constitutional amend-
ments the President does not confirm the positions of the
Government. In accordance with the new positions of the
Constitution, the President of the Republic can hold up the
action of the position of the Government within one month and
appeal to the Constitutional Court in order to clarify their con-
formity with the Constitution (Art. 86).

According to the author, the mentioned amendments testify
that not only the role of the parliament in the system of the polit-
ical power is strengthened but also withdraw from the “super-
presidential” system increases the role of the political consen-
sus and expediency of the legislative activity of the political frac-
tions of the parliament. 
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À äàêòèëîñêîïè÷åñêàÿ èäåíòèôèêàöèÿ îñóùåñòâëÿåòñÿ â
äâóõ ôîðìàõ: ðåãèñòðàöèè (ó÷åòà) è ýêñïåðòíîé2 . Ðåãèñòðà-
öèîííàÿ ôîðìà èäåíòèôèêàöèè îçíà÷àåò ñðàâíåíèå îòïå-
÷àòêîâ ïàëüöåâ íåèçâåñòíîãî ëèöà ñ ëèíåéíûìè ðèñóíêàìè
çàðåãèñòðèðîâàííîãî â ïðîøëîì ëèöà.

Â îáùåì è öåëîì, â êðèìèíàëèñòèêå ðàçðàáîòàíû ïðàâè-
ëà ïîëó÷åíèÿ îáðàçöîâ. Íåñìîòðÿ íà ýòî, â íåêîòîðûõ ñëó-
÷àÿõ âèäèòñÿ öåëåñîîáðàçíûì äî ïîëó÷åíèÿ îáðàçöîâ ïîñî-
âåòîâàòüñÿ ñî ñïåöèàëèñòîì. Ê ïðèìåðó, äî âçÿòèÿ îáðàç-
öîâ êðîâè, ñëþíû, ñïåðìû, ïîòà è ïîäîáíûõ ìàòåðèàëîâ.

È òàê êàê öåëüþ êðèìèíàëèñòèêè  êàê íàóêè ÿâëÿåòñÿ ðî-
æäåíèå íîâûõ èäåé è âíåäðåíèå ïîñëåäíèõ â æèçíü  â ñîîò-
âåòñòâèè ñ òðåáîâàíèÿìè âðåìåíè, òî êðèìèíàëèñòèêà â îï-
ðåäåëåííîì ñìûñëå âñòóïàåò â èäåéíî-ñîñòÿçàòåëüíóþ
ñôåðó ìåæäó ïðîáëåìàìè ïðåñòóïíîé ñðåäû è ïðîáëåìàìè
ðîçûñêà, ñëåäñòâèÿ, ïðîêóðàòóðû è ñóäà.

Åñëè èäåè êðèìèíàëèñòèêè îïåðåæàþò çàìûñëû ïðåñòóï-
íîé ñðåäû, òî ïðîãðåññ â äåëå áîðüáû ñ ïðåñòóïëåíèÿìè íå
çàñòàâëÿåò ñåáÿ äîëãî æäàòü. Îñîáåííî, ïðè âçÿòèè îáðàç-
öîâ âî âðåìÿ íàçíà÷àåìûõ èñêëþ÷èòåëüíûõ ýêñïåðòèç, à
òàêæå â âûøåïåðå÷èñëåííûõ ñëó÷àÿõ íåîáõîäèìî ó÷èòûâàòü
òðåáîâàíèÿ ñîâðåìåííîé íàóêè è òåõíèêè è, âìåñòå ñ òåì,
òðåáîâàíèÿ âûøåóêàçàííûõ ñòàòåé Êîíñòèòóöèè ÐÀ, ÷òî ïî-
çâîëèò èçáåãàòü íàðóøåíèé êîíñòèòóöèîííûõ íîðì è íå ïî-
ïèðàòü ïðàâà ÷åëîâåêà.

Â íàñòîÿùåì â êðèìèíàëèñòèêå äåéñòâóåò ïðèíöèï ýéäî-
ëîãèè – “êðèìèíàëèñòè÷åñêàÿ ýéäîëîãèÿ”.

Ýéäîëîãèÿ ïðåäîñòàâëÿåò âîçìîæíîñòü â êàæäîé êðèìè-
íàëèñòè÷åñêîé ñèòóàöèè óñìàòðèâàòü óíèêàëüíîñòü ïðîáëå-
ìû, íåîáõîäèìûé ïîäõîä ê åå èíäèâèäóàëèçàöèè è ò. ä.

Íûíå â ÷èñëå óíèêàëüíûõ ïðîáëåì íàëè÷åñòâóþò òàêèå,
ïðè ðåøåíèè êîòîðûõ íàðóøàþòñÿ êîíñòèòóöèîííûå ïðàâà
÷åëîâåêà, êàñàþùèåñÿ íåïðèêîñíîâåííîñòè ëè÷íîñòè.

Òàêîâûìè ÿâëÿþòñÿ, ê ïðèìåðó, ñèòóàöèè, êîãäà ïðè
èäåíòèôèêàöèè ëè÷íîñòè ïî âíåøíèì ïðèçíàêàì èçó÷àþòñÿ

Èññëåäîâàíèÿ ïî èäåíòèôèêàöèè ëè÷íîñòè ïî ïåðå÷èñ-
ëåííûì ïðèçíàêàì, åñòåñòâåííî, ñîïðîâîæäàþòñÿ ïîëó÷åíè-
åì îáðàçöîâ. Ïðîâåäåíèå ïîäîáíûõ èññëåäîâàíèé ÷ðåçâû-
÷àéíî âàæíî, òàê êàê ýòèìè ýêñïåðòèçàìè îáíàðóæèâàþòñÿ
ôàêòè÷åñêèå äàííûå, êîòîðûå âûñòóïàþò â ðîëè äîêàçà-
òåëüñòâ. Îäíàêî, âûïîëíÿÿ ýòè äåéñòâèÿ, íóæíî èìåòü â âèäó,
÷òî â 3-åé ñòàòüå Êîíñòèòóöèè ÐÀ ïðÿìî îïðåäåëåíî: “×åëî-
âåê, åãî äîñòîèíñòâî, îñíîâíûå ïðàâà è ñâîáîäû – âûñøèå
öåííîñòè”, à â 16-îé ñòàòüå: “Êàæäûé ÷åëîâåê èìååò ïðàâî
íà ëè÷íóþ ñâîáîäó è íåïðèêîñíîâåííîñòü”. Íàðóøåíèå íå-
ïðèêîñíîâåííîñòè ëè÷íîñòè, áåñ÷åëîâå÷íîå è óìàëÿþùåå
åãî äîñòîèíñòâî îáðàùåíèå çàïðåùàåò òàêæå ñòàòüÿ 3 Êîí-
âåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä îò 1950ã.

Îòíîñèòåëüíî ïðîáëåìû èìååò äîâîëüíî ÷åòêóþ ïîçèöèþ
è Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà.  Ñîãëàñíî ïîçèöèè
Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà, îáðàùåíèå ìîæåò
ñ÷èòàòüñÿ óìàëÿþùèì, åñëè ëèöî óíèæàåòñÿ ïåðåä äðóãèìè
èëè åãî çàñòàâëÿþò äåéñòâîâàòü ïðîòèâ ñâîåé âîëè èëè ðà-
çóìà. Ñîãëàñíî Ñóäó, “óìàëÿþùèì ìîæåò ñ÷èòàòüñÿ òàêîå
îáðàùåíèå, êîòîðîå ïîðîæäàåò â æåðòâàõ ÷óâñòâà ñòðàõà,
òðåâîãè è íåïîëíîöåííîñòè, ñïîñîáíûå óíèçèòü èõ è ñëî-
ìèòü èõ ôèçè÷åñêîå èëè íðàâñòâåííîå ñîïðîòèâëåíèå”1.

Êðàéíå ñïîðíî, íàñêîëüêî âûøåóêàçàííûì íîðìàì Êîí-
ñòèòóöèè  ñîçâó÷íà 253-àÿ ñòàòüÿ ÓÏÊ ÐÀ, ïðèíÿòîãî â 1998 ã.

Â ïåðâîé ÷àñòè óêàçàííîé ñòàòüè ÷èòàåì: “Ñëåäîâàòåëü
âïðàâå ïîëó÷èòü îáðàçöû, õàðàêòåðèçóþùèå ñâîéñòâà ÷åëî-
âåêà, òðóïà, æèâîòíîãî, ìàòåðèàëà è äðóãèõ îáúåêòîâ, åñëè
èõ èññëåäîâàíèå èìååò çíà÷åíèå äëÿ äåëà”.

Äëÿ âûÿñíåíèÿ òîãî îáñòîÿòåëüñòâà, íàñêîëüêî ïîëó÷åíèå
íåêîòîðûõ îáðàçöîâ “ñïîñîáñòâóåò” ñîõðàíåíèþ äîñòîèíñò-
âà ëè÷íîñòè, îòìåòèì, ÷òî, ê ïðèìåðó, äàêòèëîñêîïèÿ îñóùå-
ñòâëÿåòñÿ â äâà ýòàïà: âî-ïåðâûõ, îíà ñâÿçàíà ñ äàêòèëîñêî-
ïè÷åñêîé ðåãèñòðàöèåé (ó÷åòîì) ïðåñòóïíèêîâ è çàòåì - ñ
äàêòèëîñêîïè÷åñêèìè ýêñïåðòèçàìè ïî óãîëîâíûì äåëàì.
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1 Ñì.: Ðåøåíèå Êåííàí ïðîòèâ Ñîåäèíåííîãî Êîðîëåâñòâà, Ðåøåíèå ïî äåëó

Èðëàíäèè ïðîòèâ Ñîåäèíåííîãî Êîðîëåâñòâà. Èçðå÷åíèå ñîãëàñíî Êîììåíòàðèÿì

ê Åâðîïåéñêîé êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä è Ïðîòîêîëàì

ê íåé. Ïðåöåäåíòíîå ïðàâî Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà. - Åðåâàí, 2005.

- Ñ. 52.  

2Áóøóåâ Ï.È. Ïðèìåíåíèå íàó÷íî-òåõíè÷åñêèõ ñðåäñòâ â ïðàêòèêå áîðüáû ñ

ïðåñòóïíîñòüþ /íàóêà íà ñëóæáå ìèëèöèè/ ñá. - Àëìà–Àòà, 1966. - Ñ. 6-11; Êèñíèí

Ì.Â. Äàêòèëîñêîïèðîâàíèå òðóïîâ ñ èçìåíåííûìè ïîêðîâàìè. Àâò. äèñ. - Õàðüêîâ,

1962. - Ñ. 2-9.



ïîñëåäîâàòåëè äàâíî óæå ïðèíÿëè è óñïåøíî èñïîëüçîâàëè
ñîáàêó â êà÷åñòâå “íàó÷íîãî èíñòðóìåíòà ïîçíàíèÿ”4. 

Î äîêàçàòåëüñòâåííîì çíà÷åíèè ðàçëè÷åíèÿ çàïàõà ñî-
áàêîé ãîâîðÿò ìíîãèå ïðîöåññóàëèñòû è êðèìèíàëèñòû, âû-
ðàæàþòñÿ ðàçíûå ìíåíèÿ, ñðåäè êîòîðûõ íåò, îäíàêî, òàêèõ,
êîòîðûå êàñàëèñü áû äîñòîèíñòâà, óíèæåíèÿ ÷åëîâåêà è 
ò. ä. Ê ýòîìó áîëåå ïîäðîáíî îáðàòèìñÿ â ãîòîâÿùåéñÿ ê èç-
äàíèþ êíèãå.

Êàê âîîáùå, òàê è â ñîâîêóïíîñòè ïðèçíàêîâ èäåíòèôèêà-
öèè çàïàõà îòðàæàåòñÿ òàêàÿ ñîâîêóïíîñòü ïðèçíàêîâ, êîòî-
ðûå ñâîéñòâåííû îïðåäåëåííîìó îáúåêòó â äàííûé ìîìåíò
âðåìåíè. Â ïðîöåññå ñâîåãî ìàòåðèàëüíîãî ñóùåñòâîâàíèÿ
èçìåíåíèÿ îáúåêòà ïðèâîäÿò ê òîìó, ÷òî ñîâîêóïíîñòü ïðè-
çíàêîâ ìåíÿåòñÿ è íàñòóïàåò ìîìåíò, êîãäà êîëè÷åñòâåííûå
èçìåíåíèÿ ïåðåõîäÿò â êà÷åñòâåííûå è ïðàêòè÷åñêè âîçíè-
êàåò íîâûé êîìïëåêñ ïðèçíàêîâ. Ýòîò âîïðîñ îñîáåííî ñó-
ùåñòâåíåí â äåëå èäåíòèôèêàöèè çàïàõà, òàê êàê â ðîëè äå-
òåêòîðà âûñòóïàåò ñîáàêà. Ïåðñïåêòèâû ñîâåðøåíñòâîâàíèÿ
ìåòîäèêè êðèìèíàëèñòè÷åñêîé âûáîðêè çàïàõà ïðåäñòàâëÿ-
þò ðàçðàáîòêó íîâûõ ìåòîäîâ è ñðåäñòâ, êîòîðûå ñîîòâåòñò-
âîâàëè áû òðåáîâàíèÿì èññëåäîâàíèé ïî îáúåêòèâíîé èäåí-
òèôèêàöèè çàïàõîâ ñ ïðèìåíåíèåì áèîäåòåêòèâîâ5. 

Êàê ñâèäåòåëüñòâóåò ïðàêòèêà, â ïîñëåäíèå ãîäû ðàçðà-
áîòàíû íîâûå ïðèåìû, ñðåäñòâà, êîòîðûå äàþò âîçìîæ-
íîñòü âûÿñíèòü èëè â îïðåäåëåííûõ óñëîâèÿõ ó÷èòûâàòü òà-
êèå ôàêòîðû, êîòîðûå îòðèöàòåëüíî ñêàçûâàþòñÿ íà îöåíêå
ñïåöèàëèñòà èëè ñëåäîâàòåëÿ ïðè ïðîèçâåäåíèè èìè ðàç-
ëè÷èé â îòíîøåíèè äåéñòâèé ñîáàêè-äåòåêòîðà.

Ïîäîáíûå ïðèåìû è ñðåäñòâà äîñòóïíû êàæäîìó ñïåöè-
àëèñòó-êèíîëîãó.

Îäíàêî ýòè ïðèåìû è ñðåäñòâà, íåêîòîðûå èç êîòîðûõ
ìû ïåðå÷èñëèì, áåññïîðíî íàðóøàþò êîíñòèòóöèîííûå
òðåáîâàíèÿ î íåïðèêîñíîâåííîñòè ëè÷íîñòè è ïîïèðàþò
ïðàâà ÷åëîâåêà.

òå ôàêòîðû, êîòîðûå âîçäåéñòâîâàëè íà èçìåíåíèå âíåø-
íîñòè (âîçðàñòíûå èçìåíåíèÿ, áîëåçíè è, â îñîáåííîñòè,
îïåðàöèîííûå âìåøàòåëüñòâà). Îäíèì èç òàêèõ ôàêòîðîâ
ñ÷èòàåòñÿ èñêóññòâåííîå èçìåíåíèå âíåøíîñòè ëè÷íîñòè
ìåòîäàìè ïëàñòè÷åñêîé õèðóðãèè. Ýòîò âîïðîñ ïðîÿñíÿåòñÿ
ñëåäñòâåííûì äåéñòâèåì “ðàññëåäîâàíèå”, ïðåäóñìîòðåí-
íûì 220-îé ñòàòüåé ÓÏÊ ÐÀ. Êàê ðåãóëèðóåòñÿ ïðîöåññ èñ-
ñëåäîâàíèÿ? Âíà÷àëå ïîñðåäñòâîì êðèìèíàëèñòè÷åñêîé
ëèíçû (óâåëè÷èòåëüíîãî ñòåêëà) ïîä íàêëîííî ïàäàþùèì
ñâåòîì ðàññìàòðèâàåòñÿ ïîâåðõíîñòü, ñîäåðæàùàÿ ïðåäïî-
ëàãàåìûå øðàìû (ðóáöû). Åñëè îáíàðóæèâàþòñÿ ñëåäû, òî â
çàòåìíåííîé êîìíàòå èñïîëüçóþò èñòî÷íèêè óëüòðàôèîëå-
òîâîãî ñâåòà â öåëÿõ ôèêñàöèè èõ ðàçëè÷èé íà öâåòíîé
ïëåíêå. Ïîäîáíûå èññëåäîâàíèÿ äàþò âîçìîæíîñòü ðàñ-
êðûòü çàâèñèìîñòü ðàçðåçîâ îò äàâíîñòè èõ âîçíèêíîâåíèÿ
ïî ñïåêòðàëüíîìó ñîñòàâó ëþìèíåñöåíöèè. Ñâåæèå ðàçðåçû
îáðàçóþò òåìíî-ôèîëåòîâîå, ðàçðåçû äâóõãîäè÷íîé è áîëü-
øåé äàâíîñòè – ñèíå-ôèîëåòîâîå, ïÿòè-, øåñòèëåòíåé äàâ-
íîñòè – òåìíî-êîðè÷íåâîå ñâå÷åíèå.

Èçëîæåííûå âîïðîñû íåäîñòàòî÷íî èçó÷åíû â êðèìèíà-
ëèñòè÷åñêîé ëèòåðàòóðå, à èõ ïîäðîáíîå îñâåùåíèå íå âõî-
äèò â ÷èñëî çàäà÷ äàííîé ñòàòüè. Ëèøü äëÿ ôîðìèðîâàíèÿ
îïðåäåëåííîãî ïðåäñòàâëåíèÿ îòìåòèì, ÷òî îíè èçó÷àþòñÿ
êîñìåòîëîãèåé3,  êîòîðàÿ õîòÿ è îòíîñèòñÿ ê êëèíè÷åñêîé
ìåäèöèíå, òåì íå ìåíåå, ðÿä âîïðîñîâ ðåøàåòñÿ êðèìèíà-
ëèñòè÷åñêîé èëè êðèìèíàëèñòè÷åñêîé è ñóäåáíî-ìåäèöèí-
ñêîé êîìïëåêñíîé ýêñïåðòèçîé. Íàì êàæåòñÿ, îäíàêî, ÷òî
ïîäîáíûå ýêñïåðòèçû ïî âûøåîòìå÷åííûì ïðè÷èíàì äîëæ-
íû ïðîèçâîäèòüñÿ èëè ñ ñîãëàñèÿ èññëåäóåìîãî èëè íà îñ-
íîâå ñóäåáíîãî ïîñòàíîâëåíèÿ.

Ê òàêîìó æå âûâîäó ìû ïðèøëè òàêæå îòíîñèòåëüíî âçÿ-
òèÿ îáðàçöîâ çàïàõà, õîòÿ â ýòîì ñëó÷àå íàëè÷åñòâóþò è
äðóãèå ìíåíèÿ, ñîãëàñíî êîòîðûì, âñëåäñòâèå òîãî, ÷òî ðàç-
ëè÷åíèå çàïàõîâ ïðîâîäèòñÿ ñ ïîìîùüþ ñîáàêè, ýòî îáñòî-
ÿòåëüñòâî íå îõâà÷åíî â ÷èñëå äîêàçàòåëüñòâ, óêàçàííûõ â
104-îé ñòàòüå ÓÏÊ ÐÀ. Íî ïðàêòèêà ïðèíÿëà óñëóãè ñîáàêè,
ó÷èòûâàÿ, ÷òî âåëèêèé ðóññêèé ôèçèîëîã È.Ï. Ïàâëîâ è åãî

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(32)`06

52 53

Èç êîíñòèòóöèîííî-ïðàâîâîé ïðàêòèêè

3 Ãðå÷. Kosme–tike–èñêóññòâî ðàçâèòèÿ è Logos–ó÷åíèå.

4 Ñóëèìîâ Â.È., Òàðíåñîâ Í.È. Çàïàõîâàííûå ìèêðîñëåäû, Êðèìèíàëèñòè÷åñêîå çíà-

÷åíèå, ïðîöåññóàëüíûé ñòàòóñ, âîçìîæíîñòè è èññëåäîâàíèÿ íà èäåíòè÷íîñòü. -

Èðêóòñê, 1974. - Ñ. 37.
5 Ðàéò Ð.Õ. Íàóêà î çàïàõàõ.  Ïåð. ñ àíãë. - Ì.: “Ìèð”, 1966. - Ñ. 99; Ñíåêòîâ Â.À. Êè-

íîëîãè÷åñêàÿ âûáîðêà. - Ðèãà, 1984. - Ñ. 10-25; Ñòðîãîâè÷ Ì.Ñ. Î êðèìèíàëèñòè÷å-

ñêîé îäîðîëîãèè (Âîïðîñû áîðüáû ñ ïðåñòóïíîñòüþ). - Èðêóòñê, 1970. - Ñ. 119-130.



The investigation of the identity of a person is corresponded
by making of the images. 

But, fulfilling these actions, one must take into considera-
tion that Article 3 of the Constitution of RA directly defines: “A
person, his/her dignity, the basic rights and freedoms are the
supreme volumes”; in Article 16 “Each person has the right of
personal freedom and immunity”. The protection of the immu-
nity of a person, subjection to cruel, inhuman and degrading
treatment is forbidden by Article 3 of the Convention of
Protection of the Human rights and the fundamental freedoms
of 1950.

The European Court of Human Rights has a rather definite
approach towards this problem according to which “Degrading
may be considered also such a treatment which arises the feel-
ing of fright and deficiency among the victim which may humil-
iate them and break them physical and moral resistance”. 

It is rather disputable how Article 253 of Law of Criminal
Procedure adopted in 1998 corresponds to the norms of the
Constitution, according to which “The interrogator is authorized
to get the samples characterizing the capacities of a person,
corps, animal and other objects if their investigation has impor-
tance for the case”.

Especially when taking a specimen while carrying out the
so-called appointed exceptional examinations, the demands of
the modern science and technique and also requirements of the
above mentioned articles of the RA Constitution must be taken
into account which will help to escape the violations of the con-
stitutional norms and do not trample on human rights.

Nowadays among the unique problems of criminology are
present such problems when solving it the constitutional rights
of a person concerning the immunity of an individual are violat-
ed. For example, the situations when identifying a person
according to the exterior indication such factors are examined
which influenced on the alteration of appearance (age alter-
ation, illnesses and especially surgical intervention). This issue
is clarified by the investigative actions of “detection” stipulated
in Article 220 of Law of Criminal Procedure of RA. But such
examinations must be carried out either by the consent of an
examinee or on the basis of the decision of the court.

Â èõ ÷èñëå:
· ÷àñòü îáðàçöà çàïàõà ÷åëîâåêà (ýòàëîííûé îáðàçåö),

êîòîðàÿ äîëæíà áûòü ïðåäîñòàâëåíà ñîáàêå-äåòåêòîðó íà
ïðåäìåò çàïîìèíàíèÿ è ïîèñêà, â ïðîöåññå âûáîðêè ðàçìå-
ùàåòñÿ â ðÿäó ïðîâåðÿþùèõñÿ è êîíòðîëüíûõ îáúåêòîâ, ïî-
ëîæèòåëüíîå îòíîøåíèå ê êîòîðîìó ñâèäåòåëüñòâóåò î âåð-
íîì âîñïðèÿòèè ñî ñòîðîíû ñîáàêè-äåòåêòîðà;

· ïîëó÷åíèå îò ïðîâåðÿþùèõñÿ ÷èñòûõ èññëåäîâàòåëü-
ñêèõ èíäèâèäóàëüíûõ îáðàçöîâ (óìûòûå ðóêè, ïî âîçìîæíî-
ñòè – îáðàçåö êðîâè ïîäîçðåâàåìîãî ëèöà);

· ïðè îáíàðóæåíèè íà ìåñòå ïðîèñøåñòâèÿ ñïåöèôè÷å-
ñêîé çàïàõîâîé ñèòóàöèè åå ñëåä íåîáõîäèìî âçÿòü âìåñòå
ñ äðóãèìè îáúåêòàìè îäîðîëîãè÷åñêîãî èññëåäîâàíèÿ.

A Few Issues of The Legislative Regulation of
the Detection and Research of the Corporal

Capacities and Signs of the Individual

L. Ohanyan
Head of the Chair of the Criminal Procedure
and Criminology of Yerevan State University

SUMMARY

Investigative and judicial practice proves that the sufficient
investigation of the crimes depends on the investigation of the
traces and other indications of the crime, based on the scien-
tific knowledge of the latter.

From all features and indications characterizing a person
which helps to identify him/her, it is necessary to pay attention
to the totality of such features that are the essence of the inves-
tigated subject and without of which it is impossible to make its
subjective image.
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Îáçîð ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà
Ðåñïóáëèêè Áåëàðóñü çà

çà I êâàðòàë 2006 ãîäà

Ðåøåíèå
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áåëàðóñü

12 ÿíâàðÿ 2006 ã., ã. Ìèíñê ¹ Ð-191/2006

Î ïðàâîâîì ðåãóëèðîâàíèè îòíîøåíèé, ñâÿçàííûõ ñ
ïðîåçäîì ãðàæäàí â ãîðîäñêîì òðàíñïîðòå îáùåãî
ïîëüçîâàíèÿ, ïðè èçìåíåíèè òàðèôîâ íà ïåðåâîçêó

ïàññàæèðîâ

Ìèíñêèé ãîðîäñêîé èñïîëíèòåëüíûé êîìèòåò âïðàâå èç-
ìåíÿòü òàðèôû íà ïåðåâîçêó ïàññàæèðîâ ãîðîäñêèì òðàíñ-
ïîðòîì îáùåãî ïîëüçîâàíèÿ. Îäíàêî óâåëè÷åíèå òàðèôîâ
ïðÿìî çàòðàãèâàåò ïðàâà ãðàæäàí. Â òàêîì ñëó÷àå òðåáóåò-
ñÿ ñòðîãîå ñîáëþäåíèå ïðàâèë î ââåäåíèè â äåéñòâèå íîð-
ìàòèâíûõ ïðàâîâûõ àêòîâ, óñòàíàâëèâàþùèõ íîâûå òàðèôû,
ïîñêîëüêó ïðîåçä â ãîðîäñêîì ïàññàæèðñêîì òðàíñïîðòå ïî
áèëåòó (òàëîíó) ñòàðîãî îáðàçöà â óñëîâèÿõ äåéñòâèÿ íîâûõ
òàðèôîâ âëå÷åò àäìèíèñòðàòèâíóþ îòâåòñòâåííîñòü.

Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, ãðàæäàíå äîëæíû
èìåòü ïðàâî íà ñâîåâðåìåííîå ïîëó÷åíèå èíôîðìàöèè î
ïîâûøåíèè òàðèôîâ íà ïðîåçä â ñîîòâåòñòâèè ñî ñòàòüåé
34 Êîíñòèòóöèè, à òàêæå íà ñïðàâåäëèâîå âîçìåùåíèå ïî-
íåñåííûõ èìè çàòðàò ïðè èçìåíåíèè òàðèôîâ íà ïåðåâîçêó
ïàññàæèðîâ ãîðîäñêèì òðàíñïîðòîì îáùåãî ïîëüçîâàíèÿ. 

Êîíñòèòóöèîííûé Ñóä, èçó÷èâ âîïðîñ î ââåäåíèè â äåé-
ñòâèå ðåøåíèÿ Ìèíñêîãî ãîðîäñêîãî èñïîëíèòåëüíîãî êî-
ìèòåòà îò 14.12.2005 ¹ 2199 îá èçìåíåíèè òàðèôîâ íà ïå-
ðåâîçêó ïàññàæèðîâ óñòàíîâèë, ÷òî ýòî ðåøåíèå âñòóïèëî â
ñèëó 20.12.2005, òî åñòü äî åãî îôèöèàëüíîãî îïóáëèêîâà-

Recently, the new methods and means are worked out which
help to clarify or in certain circumstances take into considera-
tion such facts that influence negatively on the evaluation of a
specialist or an investigator while their different approach
towards the actions of a dog-detector. Such approaches are
available for every specialist-kinologue. But these methods and
means violate the constitutional requirements of the immunity of
a person and trample on human rights. 
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¹ 758 «Îá óñëîâèÿõ íàçíà÷åíèÿ ïåíñèé îòäåëüíûì êàòåãî-
ðèÿì ðàáîòíèêîâ  àâèàöèè ëåòíî-èñïûòàòåëüíîãî ñîñòàâà»
(äàëåå – ïîñòàíîâëåíèå ¹ 758) ñ ïîñëåäóþùèìè èçìåíå-
íèÿìè è äîïîëíåíèÿìè. 

Â ïðåäëîæåíèè Ïàëàòû ïðåäñòàâèòåëåé óêàçàíî, ÷òî äëÿ
áîðòïðîâîäíèêîâ óñòàíîâëåíû óñëîâèÿ íàçíà÷åíèÿ ïåíñèé
çà âûñëóãó ëåò, îòëè÷àþùèåñÿ îò óñëîâèé íàçíà÷åíèÿ ïåí-
ñèé äðóãèì êàòåãîðèÿì ðàáîòíèêîâ àâèàöèè, â òîì ÷èñëå
ðàáîòíèêàì ëåòíîãî è ëåòíî-èñïûòàòåëüíîãî ñîñòàâà.

Ïðè èçìåíåíèè ïîñòàíîâëåíèÿ ¹ 758 ïîðÿäîê è óñëîâèÿ
íàçíà÷åíèÿ ïåíñèè áîðòîïåðàòîðàì óñòàíîâëåíû òàêèå æå,
êàê è ÷ëåíàì ëåòíîãî ýêèïàæà. Â òî æå âðåìÿ â îòíîøåíèè
÷ëåíà êàáèííîãî ýêèïàæà – áîðòïðîâîäíèêà ïîðÿäîê è óñ-
ëîâèÿ íàçíà÷åíèÿ ïåíñèè ÿâëÿþòñÿ èíûìè. Ñîãëàñíî Âîç-
äóøíîìó  êîäåêñó Ðåñïóáëèêè Áåëàðóñü áîðòïðîâîäíèêè îò-
íåñåíû ê ÷ëåíàì ýêèïàæà âîçäóøíîãî ñóäíà. Ïîñòàíîâëåíèå
¹ 758, ïî ìíåíèþ Ïàëàòû ïðåäñòàâèòåëåé, ñîçäàëî íåðàâ-
íûå óñëîâèÿ â ïåíñèîííîì îáåñïå÷åíèè  ÷ëåíîâ ýêèïàæåé
âîçäóøíûõ ñóäîâ.

Êîíñòèòóöèîííûé Ñóä óñòàíîâèë, ÷òî ñòàòüÿ 47 Çàêîíà «Î
ïåíñèîííîì îáåñïå÷åíèè» ïðåäóñìàòðèâàåò ÷åòûðå êàòåãî-
ðèè ðàáîòíèêîâ àâèàöèè è ëåòíî-èñïûòàòåëüíîãî ñîñòàâà,
èìåþùèõ ïðàâî íà ïåíñèþ çà âûñëóãó ëåò: 1) ðàáîòíèêè
ëåòíîãî è ëåòíî-èñïûòàòåëüíîãî ñîñòàâà; 2) ðàáîòíèêè, îñó-
ùåñòâëÿþùèå óïðàâëåíèå âîçäóøíûì äâèæåíèåì è èìåþ-
ùèå ñâèäåòåëüñòâî äèñïåò÷åðà; 3) èíæåíåðíî-òåõíè÷åñêèé
ñîñòàâ; 4) áîðòïðîâîäíèêè. Ïðè ýòîì äëÿ êàæäîé èç óêàçàí-
íûõ êàòåãîðèé çàêîíîäàòåëåì óñòàíîâëåíû  ðàçëè÷íûå îñ-
íîâàíèÿ, óñëîâèÿ è ïîðÿäîê íàçíà÷åíèÿ ïåíñèè çà âûñëóãó
ëåò è èñ÷èñëåíèå åå ðàçìåðà. Çàêîíîì «Î ïåíñèîííîì
îáåñïå÷åíèè» Ñîâåòó Ìèíèñòðîâ ïîðó÷åíî îáåñïå÷èòü äî-
ïîëíèòåëüíîå ðåãóëèðîâàíèå íàçíà÷åíèÿ ïåíñèé òîëüêî â
îòíîøåíèè ðàáîòíèêîâ ëåòíîãî è ëåòíî-èñïûòàòåëüíîãî ñî-
ñòàâà, à òàêæå  èíæåíåðíî-òåõíè÷åñêîãî ñîñòàâà (ïóíêòû «à»
è  «â» ñòàòüè 47), ÷òî è áûëî îñóùåñòâëåíî â ïîñòàíîâëåíèè
¹ 758.

Áîðòïðîâîäíèêàì ïðàâî íà ïåíñèþ çà âûñëóãó ëåò, óñëî-
âèÿ  è ïîðÿäîê  åå íàçíà÷åíèÿ óñòàíîâëåíû ïóíêòîì «ã» ñòà-
òüè 47 Çàêîíà «Î ïåíñèîííîì îáåñïå÷åíèè». Ýòà íîðìà ÿâ-

íèÿ â ãàçåòå «Ìèíñêèé êóðüåð» 26.12.2005, ÷òî ñâèäåòåëüñò-
âóåò î íàðóøåíèè ïðàâà ãðàæäàí íà ïîëó÷åíèå äîñòîâåðíîé
è ñâîåâðåìåííîé èíôîðìàöèè.

Êîíñòèòóöèîííûé Ñóä óñòàíîâèë òàêæå, ÷òî íîðìà î äåé-
ñòâèòåëüíîñòè òàëîíà ñòàðîãî îáðàçöà íà ïðîòÿæåíèè 10
äíåé ïîñëå ââåäåíèÿ íîâûõ òàðèôîâ â íîðìàòèâíûõ ïðàâî-
âûõ àêòàõ îòñóòñòâóåò. Òàêîå ïðàâèëî ïðèíÿòî îðãàíèçàöèåé
ïåðåâîç÷èêîì ÊÓÏ «Ìèíñêòðàíñ».

Êîíñòèòóöèîííûé Ñóä ïðåäëîæèë îáåñïå÷èòü íåóêîñíè-
òåëüíîå ñîáëþäåíèå òðåáîâàíèé çàêîíîäàòåëüñòâà î ïîðÿä-
êå ââåäåíèÿ â äåéñòâèå ðåøåíèÿ îá èçìåíåíèè òàðèôîâ íà
ïåðåâîçêó ïàññàæèðîâ ãîðîäñêèì òðàíñïîðòîì îáùåãî
ïîëüçîâàíèÿ, à òàêæå íàäëåæàùåå ïðàâîâîå ðåãóëèðîâàíèå
îòíîøåíèé, êàñàþùèõñÿ èçìåíåíèé òàðèôîâ íà ïåðåâîçêó
ïàññàæèðîâ ãîðîäñêèì òðàíñïîðòîì îáùåãî ïîëüçîâàíèÿ.
Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, äîëæåí áûòü ðàññìîò-
ðåí âîïðîñ î âîçìîæíîñòè çà÷åòà íîìèíàëüíîé ñòîèìîñòè
òàëîíîâ ñòàðîãî îáðàçöà ïðè ïðèîáðåòåíèè òàëîíîâ ïî íî-
âûì òàðèôàì.

Çàêëþ÷åíèå
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áåëàðóñü

29 ìàðòà 2006 ã., ã. Ìèíñê ¹ Ç-194/2006

Î ñîîòâåòñòâèè êîíñòèòóöèîííûì çàêîíàì 
Ðåñïóáëèêè Áåëàðóñü, ìåæäóíàðîäíûì äîãîâîðàì 

Ðåñïóáëèêè Áåëàðóñü ïîñòàíîâëåíèÿ Ñîâåòà 
Ìèíèñòðîâ Ðåñïóáëèêè Áåëàðóñü îò 18 äåêàáðÿ 1992 ã.

¹ 758 «Îá óñëîâèÿõ íàçíà÷åíèÿ ïåíñèé îòäåëüíûì 
êàòåãîðèÿì ðàáîòíèêîâ àâèàöèè ëåòíî-èñïûòàòåëüíîãî

ñîñòàâà» â ÷àñòè ïåíñèîííîãî îáåñïå÷åíèÿ 
áîðòïðîâîäíèêîâ ãðàæäàíñêîé àâèàöèè

Ïðîèçâîäñòâî ïî äåëó âîçáóæäåíî êîíñòèòóöèîííûì Ñó-
äîì Ðåñïóáëèêè Áåëàðóñü 3 ÿíâàðÿ 2006 ã. ïî ïðåäëîæåíèþ
Ïàëàòû ïðåäñòàâèòåëåé Íàöèîíàëüíîãî Ñîáðàíèÿ Ðåñïóá-
ëèêè Áåëàðóñü. Ïðîâåðêå ïîäëåæàëî ïîñòàíîâëåíèå Ñîâåòà
Ìèíèñòðîâ Ðåñïóáëèêè Áåëàðóñü îò 18 äåêàáðÿ 1992 ã. 
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Ïîñëàíèå Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè 
Áåëàðóñü Ïðåçèäåíòó Ðåñïóáëèêè Áåëàðóñü 

Ëóêàøåíêî À.Ã., Ïàëàòå ïðåäñòàâèòåëåé 
Íàöèîíàëüíîãî Ñîáðàíèÿ Ðåñïóáëèêè Áåëàðóñü, 

Ñîâåòó Ðåñïóáëèêè Íàöèîíàëüíîãî Ñîáðàíèÿ 
Ðåñïóáëèêè Áåëàðóñü  «Î ñîñòîÿíèè êîíñòèòóöèîííîé

çàêîííîñòè â Ðåñïóáëèêå Áåëàðóñü â 2005 ãîäó». 
Óòâåðæäåíî ðåøåíèåì Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Áåëàðóñü îò 
1 ôåâðàëÿ 2006 ã. ¹ Ð-193/2006

Ðåçþìå

Â Ïîñëàíèè î ñîñòîÿíèè êîíñòèòóöèîííîé çàêîííîñòè â
Ðåñïóáëèêå Áåëàðóñü â 2005 ãîäó, ïðèíÿòîì íà çàñåäàíèè
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áåëàðóñü 1 ôåâðàëÿ
ñ.ã., òðàäèöèîííî îòðàæåíû ñîñòîÿíèå íàöèîíàëüíîãî çàêî-
íîäàòåëüñòâà, ïðàêòèêà åãî ïðèìåíåíèÿ íà îñíîâå ðàññìî-
òðåííûõ Ñóäîì äåë è ìàòåðèàëîâ, à òàêæå îòìå÷åíû óñïåõè
íà ïóòè ñòðîèòåëüñòâà áåëîðóññêîãî ãîñóäàðñòâà êàê ñîöè-
àëüíîãî äåìîêðàòè÷åñêîãî è ïðàâîâîãî.

Â Ïîñëàíèè Êîíñòèòóöèîííîãî Ñóäà îòìå÷àåòñÿ, â ÷àñòíî-
ñòè, ÷òî êîíñòèòóöèîííàÿ çàêîííîñòü – íå óìîçðèòåëüíàÿ êà-
òåãîðèÿ, à òàêîå ñîñòîÿíèå îáùåñòâåííûõ îòíîøåíèé, ïðè
êîòîðîì ïðàâî êàê âàæíåéøèé ñîöèàëüíûé ðåãóëÿòîð ñîäåé-
ñòâóåò äîñòèæåíèþ òåõ öåëåé è çàäà÷, êîòîðûå îïðåäåëåíû
â Îñíîâíîì Çàêîíå íàøåé ñòðàíû. Â ñâÿçè ñ ýòèì îöåíêà çà-
êîíîäàòåëüñòâà è ïðàêòèêè åãî ïðèìåíåíèÿ îñóùåñòâëÿåòñÿ
ñ ó÷åòîì èõ âëèÿíèÿ íà áëàãîñîñòîÿíèå ãðàæäàí, ðàçâèòèå
äåìîêðàòèè è ïðàâîâîãî õàðàêòåðà ãîñóäàðñòâà.

Â 2005 ãîäó â Êîíñòèòóöèîííûé Ñóä îáðàòèëèñü ñ ëè÷íû-
ìè è êîëëåêòèâíûìè çàÿâëåíèÿìè îêîëî 6 òûñÿ÷ ãðàæäàí,
ðàññìîòðåíî 29 îáðàùåíèé äåïóòàòîâ. Íà ëè÷íîì ïðèåìå,
â òîì ÷èñëå âî âðåìÿ âñòðå÷ ñ òðóäîâûìè êîëëåêòèâàìè,
ñóäüÿìè è ñïåöèàëèñòàìè Ñåêðåòàðèàòà Êîíñòèòóöèîííîãî
Ñóäà ïðèíÿòî îêîëî 300 ÷åëîâåê. Ïðîàíàëèçèðîâàíî áîëåå
30 ïðîåêòîâ íîðìàòèâíûõ ïðàâîâûõ àêòîâ.

Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî, èñõîäÿ èç èìåþùèõ-
ñÿ ïðèðîäíûõ, èíòåëëåêòóàëüíûõ, ïðàâîâûõ, îðãàíèçàöèîí-

ëÿåòñÿ íîðìîé ïðÿìîãî äåéñòâèÿ è  íå òðåáóåò äîïîëíè-
òåëüíîãî ðåãóëèðîâàíèÿ óñëîâèé è ïîðÿäêà íàçíà÷åíèÿ
ïåíñèè áîðòïðîâîäíèêàì, à òàêæå ïîðÿäêà èñ÷èñëåíèÿ èì
ðàçìåðà ïåíñèè. Çàêîíîäàòåëåì áîðòïðîâîäíèêè âûäåëå-
íû â îòäåëüíóþ êàòåãîðèþ ðàáîòíèêîâ àâèàöèè, ïåíñèîí-
íîå îáåñïå÷åíèå êîòîðûõ óðåãóëèðîâàíî íåïîñðåäñòâåííî
â Çàêîíå. Çàêîí «Î ïåíñèîííîì îáåñïå÷åíèè» íå äåëåãèðî-
âàë Ñîâåòó Ìèíèñòðîâ ïðàâî óñòàíàâëèâàòü èíûå, ïî ñðàâ-
íåíèþ ñ Çàêîíîì, óñëîâèÿ ïåíñèîííîãî îáåñïå÷åíèÿ  áîðò-
ïðîâîäíèêîâ. 

Çàêîíîäàòåëüñòâî íå ïðåäîñòàâëÿëî ðàíåå è  íå ïðåäîñ-
òàâëÿåò â íàñòîÿùåå âðåìÿ áîðòïðîâîäíèêàì  ïðàâà íà èñ-
÷èñëåíèå èì ïåíñèè â ïîðÿäêå, óñòàíîâëåííîì  äëÿ ðàáîò-
íèêîâ ëåòíîãî è ëåòíî-èñïûòàòåëüíîãî ñîñòàâà. Ðàçìåð òðó-
äîâûõ ïåíñèé  áîðòïðîâîäíèêîâ, êàê è äðóãèõ êàòåãîðèé ðà-
áîòíèêîâ, îáóñëîâëåí  ïðîäîëæèòåëüíîñòüþ ñòàæà ðàáîòû è
âåëè÷èíîé çàðàáîòêà, ïðèíÿòîãî äëÿ èñ÷èñëåíèÿ ïåíñèè. 

Ïîñêîëüêó Ñîâåò Ìèíèñòðîâ áûë íå âïðàâå îïðåäåëÿòü
óñëîâèÿ ïåíñèîííîãî îáåñïå÷åíèÿ áîðòïðîâîäíèêîâ, òî ïî-
ñòàíîâëåíèå ¹ 758, ðåãóëèðóþùåå óñëîâèÿ ïåíñèîííîãî
îáåñïå÷åíèÿ ëåòíîãî ñîñòàâà, íà áîðòïðîâîäíèêîâ íå ðàñ-
ïðîñòðàíÿåòñÿ, ïåíñèîííîå îáåñïå÷åíèå áîðòïðîâîäíèêîâ
íå ðåãóëèðóåò è ïðè íàçíà÷åíèè èì ïåíñèé íå ïðèìåíÿåòñÿ.

Ñ ó÷åòîì èçëîæåííîãî Êîíñòèòóöèîííûé Ñóä ïðèçíàë ïî-
ñòàíîâëåíèå ¹ 758 ñîîòâåòñòâóþùèì Êîíñòèòóöèè,  çàêî-
íàì Ðåñïóáëèêè Áåëàðóñü è ìåæäóíàðîäíûì äîãîâîðàì Ðå-
ñïóáëèêè Áåëàðóñü.

Â òî æå âðåìÿ Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî ïðè íå-
îáõîäèìîñòè êîìïåòåíòíûå ãîñóäàðñòâåííûå îðãàíû âïðà-
âå èçìåíèòü ïîäõîäû ê ïåíñèîííîìó îáåñïå÷åíèþ áîðòïðî-
âîäíèêîâ,   ñîîòâåòñòâóþùèì îáðàçîì ñêîððåêòèðîâàâ ïåí-
ñèîííîå çàêîíîäàòåëüñòâî. 

Êîíñòèòóöèîííûé Ñóä îáðàòèë âíèìàíèå  íîðìîòâîð÷åñ-
êèõ îðãàíîâ íà íàëè÷èå â çàêîíîäàòåëüñòâå  ïðîòèâîðå÷èé,
íåîäíîçíà÷íî ïîíèìàåìûõ  ôîðìóëèðîâîê è îïðåäåëåíèé,
÷òî îñîáåííî íåäîïóñòèìî, åñëè ýòî êàñàåòñÿ ïðàâ, ñâîáîä
è îáÿçàííîñòåé  ãðàæäàí, ïîñêîëüêó íå ñïîñîáñòâóåò  óñòà-
íîâëåíèþ êîíñòèòóöèîííîãî ïîðÿäêà.
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òóöèîííûé Ñóä îòìåòèë ðåàëüíîå äåéñòâèå äåìîêðàòè÷åñ-
êèõ êîíñòèòóöèîííî-ïðàâîâûõ èíñòèòóòîâ (âûáîðû, ðåôå-
ðåíäóìû, âñåíàðîäíûå îáñóæäåíèÿ, ðåñïóáëèêàíñêèå è ìå-
ñòíûå ñîáðàíèÿ), ïîä÷åðêíóë, ÷òî íàðîäíûé õàðàêòåð âëà-
ñòè â íàøåì ãîñóäàðñòâå ïðîÿâëÿåòñÿ íå òîëüêî â ïîëèòèêå
ïî ñîöèàëüíîé çàùèòå ãðàæäàí, íî è â ïðàâå íàðîäà ñàìî-
ìó ðåàëüíî îïðåäåëÿòü ñâîþ ñóäüáó, ïðèíèìàòü íàèáîëåå
âàæíûå ðåøåíèÿ, ðåàëèçóÿ òåì ñàìûì íà äåëå èäåþ íàðîä-
íîãî ñóâåðåíèòåòà.

Êîíñòèòóöèîííûé Ñóä äàë ïîçèòèâíóþ îöåíêó îáíîâëå-
íèþ çàêîíîäàòåëüñòâà îá îáðàùåíèÿõ ãðàæäàí. Êîíñòèòóöè-
îííûé Ñóä óêàçàë, ÷òî îáðàùåíèÿ ãðàæäàí îòðàæàþò ðåàëü-
íûå ñîöèàëüíî-ýêîíîìè÷åñêèå ïðîöåññû, ñïîñîáñòâóþò ïî-
âûøåíèþ ýôôåêòèâíîñòè ðàáîòû îðãàíîâ âëàñòè, âîññòàíî-
âëåíèþ íàðóøåííûõ ïðàâ è óêðåïëåíèþ çàêîííîñòè, óñòðà-
íåíèþ ïðîòèâîðå÷èé è äðóãèõ íåäîñòàòêîâ â çàêîíîäàòåëü-
ñòâå, ïðàêòèêå åãî ïðèìåíåíèÿ.

Â ïîëüçó îñíîâîïîëàãàþùåãî ïðèíöèïà ãîñóäàðñòâåííî-
ãî âëàñòâîâàíèÿ – âëàñòü äëÿ íàðîäà, à íå íàðîä äëÿ âëà-
ñòè, - ñâèäåòåëüñòâóåò, ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà,
è íûíå ôîðìèðóåìàÿ ïðàêòèêà ðàññìîòðåíèÿ çàÿâëåíèé
ãðàæäàí, ñâÿçàííûõ ñ ðåàëèçàöèåé èìè ñâîèõ ïðàâ, ïî
ïðèíöèïó “îäíîãî îêíà”.

Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò, ÷òî ïîñòóïàþùèå â ãîñó-
äàðñòâåííûå îðãàíû, â òîì ÷èñëå è â Êîíñòèòóöèîííûé Ñóä,
îáðàùåíèÿ ãðàæäàí îáÿçûâàþò ãîñóäàðñòâåííûå îðãàíû è
äîëæíîñòíûõ ëèö îñóùåñòâëÿòü ñâîþ äåÿòåëüíîñòü ñ ó÷åòîì
ïîâñåäíåâíûõ íóæä è çàïðîñîâ ãðàæäàí, ëó÷øå âèäåòü ïðîá-
ëåìû è îöåíèâàòü ýôôåêòèâíîñòü ïðàâîâîãî ðåãóëèðîâàíèÿ
îáùåñòâåííûõ îòíîøåíèé âî èìÿ ñòàíîâëåíèÿ äåìîêðàòè-
÷åñêîãî ñîöèàëüíîãî ïðàâîâîãî ãîñóäàðñòâà. 

Õàðàêòåðèçóÿ ïðîöåññ ôîðìèðîâàíèÿ Ðåñïóáëèêè Áåëà-
ðóñü êàê ïðàâîâîãî ãîñóäàðñòâà, Êîíñòèòóöèîííûé Ñóä îò-
ìåòèë, ÷òî â ãîñóäàðñòâå âñå áîëåå îò÷åòëèâî ïðîÿâëÿþòñÿ
òàêèå ÷åðòû, êàê âåðõîâåíñòâî ïðàâà, ñâÿçàííîñòü ãîñóäàð-
ñòâà ñâîèìè ðåøåíèÿìè. Íàëè÷èå ñîâðåìåííîé çàêîíîäà-
òåëüíîé áàçû, îòâå÷àþùåé ìèðîâûì è îáùååâðîïåéñêèì
ñòàíäàðòàì, óñòîé÷èâîñòü ïðàâîâîãî ðåãóëèðîâàíèÿ, ðàçäå-
ëåíèå è âçàèìîäåéñòâèå âëàñòåé, ãàðàíòèðîâàííîñòü ïðàâ è

íûõ è èíûõ ðåñóðñîâ, Ðåñïóáëèêà Áåëàðóñü äîñòàòî÷íî óñ-
ïåøíî ðàçâèâàåòñÿ êàê ñîöèàëüíîå ãîñóäàðñòâî. Îñíîâîé
äëÿ ýòîãî ÿâëÿþòñÿ íîðìû ñòàòåé áåëîðóññêîé Êîíñòèòóöèè,
à òàêæå ïðèíèìàåìûå â åå ðàçâèòèå çàêîíû, äåêðåòû, óêàçû,
ïîñòàíîâëåíèÿ Ïðàâèòåëüñòâà è äðóãèå þðèäè÷åñêèå àêòû.

Óêàçàâ íà îáñòîÿòåëüñòâà, ñâèäåòåëüñòâóþùèå îá óñïåø-
íîì ðàçâèòèè áåëîðóññêîãî ãîñóäàðñòâà êàê ñîöèàëüíîãî (ñ
ïðèâåäåíèåì êîëè÷åñòâåííûõ ïîêàçàòåëåé, äîñòèãíóòûõ â
ðàçëè÷íûõ îáëàñòÿõ ñîöèàëüíî-ýêîíîìè÷åñêîãî ðàçâèòèÿ, â
÷àñòíîñòè, ïî ðîñòó ÂÂÏ, äåíåæíûõ äîõîäîâ íàñåëåíèÿ, ðî-
ñòó ñðåäíåé çàðàáîòíîé ïëàòû, ñðåäíåìåñÿ÷íîé ïåíñèè,
îáúåìîâ æèëèùíîãî ñòðîèòåëüñòâà è ò.ï.), Êîíñòèòóöèîí-
íûé Ñóä îáðàòèë âíèìàíèå íà ðÿä  íåäîñòàòêîâ, èìåþùèõ
ìåñòî â çàêîíîäàòåëüñòâå è ïðàêòèêå åãî ïðèìåíåíèÿ.

Â êà÷åñòâå ïðèìåðîâ â ýòîé îáëàñòè Êîíñòèòóöèîííûé
Ñóä ïðèâåë äåëà, ðàññìîòðåííûå èì ïî îáðàùåíèÿì ãðàæ-
äàí, êàñàþùèåñÿ âçàèìîîòíîøåíèé ÆÑÊ êàê êîëëåêòèâà
ãðàæäàí-çàñòðîéùèêîâ è áûâøèõ ÷ëåíîâ ÆÑÊ â ÷àñòè âîç-
âðàòà äåíåæíûõ ñðåäñòâ, íàñëåäîâàíèÿ êâàðòèð óìåðøèõ
÷ëåíîâ ÆÑÊ, íå îôîðìèâøèõ ïðàâî ñîáñòâåííîñòè íà êâàð-
òèðó, ïðåäîñòàâëåíèÿ ñëóæåáíûõ æèëûõ ïîìåùåíèé è äð.

Íà îñíîâå àíàëèçà äåë, êàñàþùèõñÿ ñîöèàëüíîé çàùèòû
ãðàæäàí (ïî âûïëàòå ïîñîáèé ïî óõîäó çà ðåáåíêîì, ïîñîáèé
ïî âðåìåííîé íåòðóäîñïîñîáíîñòè èíäèâèäóàëüíûì ïðåä-
ïðèíèìàòåëÿì, ñóìì ñòðàõîâîãî âîçìåùåíèÿ ïî îáÿçàòåëü-
íîìó ëè÷íîìó ñòðàõîâàíèþ, íàëîãîîáëîæåíèþ âûõîäíûõ ïî-
ñîáèé, íàëîãîîáëîæåíèþ çåìåëü ñàäîâîä÷åñêèõ òîâàðè-
ùåñòâ è äð.), Êîíñòèòóöèîííûé Ñóä ïîä÷åðêíóë ïîíèìàíèå
ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà äðóãèìè ãîñóäàðñòâåííûìè
îðãàíàìè, ðåàëüíîå èñïîëíåíèå âûíåñåííûõ ðåøåíèé.

Ñóä îòìåòèë òàêæå óëó÷øåíèå â 2005 ãîäó ïîëîæåíèÿ ñ
ðåøåíèåì âîïðîñîâ î ïðèäàíèè íîðìàòèâíûì àêòàì îáðàò-
íîé ñèëû. Ïîäîáíóþ ïðàêòèêó, ïî ìíåíèþ Ñóäà, ñëåäóåò çà-
êðåïèòü è â áóäóùåì, ÷òî ïîòðåáóåò îò èíèöèàòîðîâ ïðîåê-
òîâ ñòðàòåãè÷åñêîãî ìûøëåíèÿ, óìåíèÿ íå òîëüêî ïëàíèðî-
âàòü, íî è ïðîãíîçèðîâàòü ïîòðåáíîñòè ïðàâîâîãî ðåãóëèðî-
âàíèÿ, à òàêæå ïîñëåäñòâèÿ ïðèíèìàåìûõ àêòîâ.

Â ïîëîæåíèÿõ Ïîñëàíèÿ, ïîñâÿùåííûõ ðåàëèçàöèè êîí-
ñòèòóöèîííûõ íîðì î äåìîêðàòèè (íàðîäîâëàñòèè), Êîíñòè-
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Ñâîè âûâîäû ïî èçëîæåííûì âûøå ïðîáëåìàì Êîíñòèòó-
öèîííûé Ñóä ñäåëàë â òîì ÷èñëå íà îñíîâàíèè ðàññìîòðå-
íèÿ âîïðîñà î ïðîäëåíèè ñðîêà  èñïîëíåíèÿ Çàêëþ÷åíèÿ
Êîíñòèòóöèîííîãî Ñóäà îò 27 ñåíòÿáðÿ 2002 ã., ïðèçíàâøåãî
íåêîíñòèòóöèîííûìè çàêîíîäàòåëüíûå íîðìû, ïðåäóñìàòðè-
âàþùèå ïðîñòàâëåíèå ðàçðåøèòåëüíîé îòìåòêè â ïàñïîðòå.

Êîíñòèòóöèîííûé Ñóä ïðèçíàë, ÷òî êîìïåòåíòíûå ãîñó-
äàðñòâåííûå îðãàíû, îòâåòñòâåííûå çà ðåàëèçàöèþ íà ïðà-
êòèêå ïðàâà ãðàæäàí íà ñâîáîäó ïåðåäâèæåíèÿ, íå ïðèíÿëè
âñåõ íåîáõîäèìûõ ìåð ïî èñïîëíåíèþ óêàçàííîãî Çàêëþ÷å-
íèÿ, è ïîòðåáîâàë èíôîðìèðîâàòü ãðàæäàí î ïåðñïåêòèâàõ
îòìåíû â áóäóùåì îòìåòêè â ïàñïîðòå è âîçìîæíîì ïðàâî-
âîì ðåãóëèðîâàíèè ïîðÿäêà âûåçäà èç Ðåñïóáëèêè Áåëàðóñü
è âúåçäà â Ðåñïóáëèêó Áåëàðóñü. 

Íà ïåðèîä ñîõðàíåíèÿ îòìåòîê â ïàñïîðòàõ äëÿ âûåçäà çà
ãðàíèöó Êîíñòèòóöèîííûé Ñóä ïðåäëîæèë ïðèíÿòü äîïîëíè-
òåëüíûå ìåðû ïî óïðîùåíèþ ïîðÿäêà èõ ïðîñòàâëåíèÿ, â òîì
÷èñëå è ñîêðàùåíèþ ñðîêîâ, â òå÷åíèå êîòîðûõ äîëæíû áûòü
ïðèíÿòû ñîîòâåòñòâóþùèå ðåøåíèÿ. Ñóä òàêæå îòìåòèë, ÷òî
îïðåäåëåííûå ìåðû â ýòîì íàïðàâëåíèè áûëè ïðèíÿòû.

Â 2005 ãîäó, êàê è â ïðåäøåñòâóþùèé ïåðèîä, Êîíñòè-
òóöèîííûé Ñóä ìíîãî âíèìàíèÿ óäåëÿë çàêðåïëåííîìó â
Êîíñòèòóöèè ïðàâó êàæäîãî ëèöà íà ñóäåáíóþ çàùèòó, ÷òî
òàêæå ñîîòâåòñòâóåò îáùååâðîïåéñêèì ñòàíäàðòàì. Êîí-
ñòèòóöèîííûé Ñóä ñâîèìè ðåøåíèÿìè äåëàë âñå äëÿ èñê-
ëþ÷åíèÿ èç çàêîíîäàòåëüñòâà è ïðàêòèêè åãî ïðèìåíåíèÿ
ñóùåñòâóþùèõ â äàííîé îáëàñòè îãðàíè÷åíèé è óñòðàíå-
íèÿ ïðîáåëîâ. 

Ñóä îòìåòèë, ÷òî èñïîëíåíèå ðåøåíèé Êîíñòèòóöèîííî-
ãî Ñóäà, ðåàëèçàöèÿ âíîñèìûõ Êîíñòèòóöèîííûì Ñóäîì
ïðåäëîæåíèé ðåàëüíî ñîäåéñòâóþò óòâåðæäåíèþ êîíñòèòó-
öèîííîé çàêîííîñòè â ïðàâîòâîð÷åñòâå è ïðàâîïðèìåíåíèè.
Â ýòîé îáëàñòè Êîíñòèòóöèîííûé Ñóä îáðàòèë âíèìàíèå íà
ïëîäîòâîðíîå ñîòðóäíè÷åñòâî ñ îðãàíàìè ïðåäñòàâèòåëü-
íîé è èñïîëíèòåëüíîé âëàñòè. Êîíñòèòóöèîííûé Ñóä îòìå-
òèë, ÷òî ïîâûøåíèþ ýôôåêòèâíîñòè ïðàâîâîé ñèñòåìû,
äàëüíåéøåé ðåàëèçàöèè çàêðåïëåííûõ Êîíñòèòóöèåé ïðèí-
öèïîâ ñîöèàëüíîãî ïðàâîâîãî ãîñóäàðñòâà áóäåò ñïîñîáñò-
âîâàòü îáåñïå÷åíèå íåïîñðåäñòâåííîãî äåéñòâèÿ íîðì Êîí-

ñâîáîä ãðàæäàí, ñóäåáíàÿ çàùèòà, ðàçâèòèå êîíñòèòóöèîí-
íîãî ïðàâîñóäèÿ – ýòî òå ïðàâîâûå öåííîñòè, êîòîðûå ïðè-
ñóùè ñîâðåìåííîìó áåëîðóññêîìó ãîñóäàðñòâó è êîòîðûå
íåîáõîäèìî óêðåïëÿòü è âñåìåðíî ðàçâèâàòü.

Îòìåòèâ óñïåõè íà ïóòè ñîçäàíèÿ ñîâðåìåííîé çàêîíî-
äàòåëüíîé áàçû, ñèñòåìàòèçàöèè è êîäèôèêàöèè çàêîíîäà-
òåëüñòâà, Êîíñòèòóöèîííûé Ñóä óêàçàë, ÷òî â íàñòîÿùåå
âðåìÿ îñíîâíîé öåíòð òÿæåñòè äîëæåí áûòü ïåðåíåñåí íà
ñîâåðøåíñòâîâàíèå çàêîíîäàòåëüñòâà, ïîääåðæàíèå åãî â
òàêîì ñîñòîÿíèè, êîòîðîå àäåêâàòíî âîçäåéñòâóåò íà íîâûå
ÿâëåíèÿ â îáùåñòâåííîé æèçíè è ó÷èòûâàåò íàïðàâëåíèÿ
ñîöèàëüíîãî ïðîãðåññà. Ýòî îáñòîÿòåëüñòâî îáúåêòèâíî
îáóñëîâëèâàåò íåîáõîäèìîñòü ïðîâåäåíèÿ íà îñíîâå ìåæ-
äóíàðîäíûõ ñòàíäàðòîâ áîëåå òîíêîé è âçâåøåííîé ðàáîòû
â ïðàâîâîé ñôåðå ãîñóäàðñòâåííûõ îðãàíîâ, îñóùåñòâëÿþ-
ùèõ íàäçîð è êîíòðîëü, âêëþ÷àÿ è èíñòèòóò êîíñòèòóöèîííî-
ãî êîíòðîëÿ. Íà ñîäåðæàíèå íîðìîòâîð÷åñêèõ àêòîâ è ïðàê-
òèêó èõ ïðèìåíåíèÿ âñå áîëüøåå âëèÿíèå äîëæíû îêàçû-
âàòü îáùåïðèçíàííûå ïðèíöèïû è íîðìû ìåæäóíàðîäíîãî
ïðàâà. 

Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, ðàçâèòèå îáùåñò-
âåííûõ îòíîøåíèé îáû÷íî ñîïðîâîæäàåòñÿ èçìåíåíèåì
äåéñòâóþùåãî çàêîíîäàòåëüñòâà. Âîçíèêàþùèå ïðè ýòîì
êîëëèçèè â çàêîíîäàòåëüñòâå è ïðàâîïðèìåíåíèè â îïðåäå-
ëåííîé ìåðå îáúÿñíèìû ñëîæíîñòüþ ðåøàåìûõ çàäà÷. Â
ñâÿçè ñ ýòèì ðàçðåøåíèå ñïîðîâ öèâèëèçîâàííûì ïóòåì, â
òîì ÷èñëå ïóòåì èõ ðàññìîòðåíèÿ â Êîíñòèòóöèîííîì Ñóäå,
â ðàçâèòûõ ñòðàíàõ ÿâëÿåòñÿ óæå ñëîæèâøèìñÿ ïðàâèëîì.
Êîíñòèòóöèîííûé Ñóä îòìå÷àåò, ÷òî, ê ñîæàëåíèþ, íåðåäêî
ñîõðàíÿþùèåñÿ äëèòåëüíîå âðåìÿ ïðàâîâûå ñïîðû, ïðåòåí-
çèè ãðàæäàí íå ðàçðåøàþòñÿ èç-çà íåñâîåâðåìåííîé ïî-
ñòàíîâêè ïåðåä Êîíñòèòóöèîííûì Ñóäîì ëèáî çàêîíîäàòå-
ëåì âîïðîñîâ î íåîáõîäèìîñòè èõ ðåøåíèÿ. Èìåþòñÿ ôàê-
òû è íåêâàëèôèöèðîâàííîãî ïðàâîâîãî àíàëèçà ïðè ïðèíÿ-
òèè ðåøåíèé íåêîòîðûìè ãîñóäàðñòâåííûìè îðãàíàìè è
äîëæíîñòíûìè ëèöàìè. Â îòäåëüíûõ ñëó÷àÿõ ñóùåñòâóþò
íîðìû, ïîòåðÿâøèå ñâîþ àêòóàëüíîñòü èëè èìåþùèå íèç-
êóþ ýôôåêòèâíîñòü, îäíàêî íà ãðàæäàí îíè íàëàãàþò äîïîë-
íèòåëüíûå îáÿçàííîñòè. 
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EUROPEAN COMMISSION FOR DEMOCRACY
THROUGH LAW

(VENICE COMMISSION)

Draft vademecum
on constitutional justice1

1. Introduction

This document intends to give an overview (called vademe-
cum) of the opinions of the Venice Commission in the field of
constitutional justice. As such, it should help the Commission’s
members in the preparation of their comments to be able to
know the general line of the Venice Commission on various
issues in the field of constitutional justice as expressed in earli-
er opinions. Of course, this vademecum should not prevent
members to make a point to the opposite if there is good rea-
son to do so in a specific case or even in general. 

The present document is only a preliminary draft, which will
have to be completed by the Secretariat. The meeting of the
Sub-Commission on Constitutional Justice will be asked to
instruct the Secretariat on how to proceed with this vademecum. 

This document presumes that constitutional review by a
specialised constitutional court has been chosen as a model by

ñòèòóöèè, à òàêæå óñòðàíåíèå ñóùåñòâóþùèõ íåäîñòàòêîâ,
ñâÿçàííûõ ñ íàëè÷èåì êîëëèçèé íîðì è ïðîáåëîâ â çàêîíî-
äàòåëüñòâå,  ïðåâûøåíèåì ãîñóäàðñòâåííûìè îðãàíàìè
ïðåäîñòàâëåííûõ èì ïîëíîìî÷èé,  íåñîãëàñîâàííîñòüþ
íîðìàòèâíûõ ïðàâîâûõ àêòîâ ðàçíîãî óðîâíÿ, íåñâîåâðå-
ìåííûì ðàçúÿñíåíèåì è ñîîòâåòñòâóþùèì òîëêîâàíèåì
ïðàâîâûõ íîðì, íåãàòèâíîé ïðàêòèêîé ïðàâîïðèìåíåíèÿ. 

Ïîñëåäîâàòåëüíàÿ ðàáîòà ãîñóäàðñòâà è åãî îðãàíîâ ïî
îáåñïå÷åíèþ  âåðõîâåíñòâà êîíñòèòóöèîííûõ íîðì, ïðàâ è
ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, óòâåðæäåíèþ êîíñòèòóöèîí-
íîé çàêîííîñòè âî âñåõ ñôåðàõ îáùåñòâåííîé æèçíè ÿâëÿ-
åòñÿ, êàê ñ÷èòàåò Êîíñòèòóöèîííûé Ñóä, ãëàâíûì óñëîâèåì
ðàçâèòèÿ Ðåñïóáëèêè Áåëàðóñü êàê äåìîêðàòè÷åñêîãî ñîöè-
àëüíîãî ïðàâîâîãî ãîñóäàðñòâà.
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1 Âåíåöèàíñêàÿ êîìèññèÿ íà 67-îì ïëåíàðíîì çàñåäàíèè îò 9-10. 06. 2006ã. ðàññìîò-
ðåëà íåêîòîðûå âîïðîñû, êîòîðûå îòíîñÿòñÿ ê àêòóàëüíûì ïðîáëåìàì êîíñòèòóöè-
îííîãî ïðàâîñóäèÿ. Â íàñòîÿùåì âûïóñêå Âåñòíèêà ïóáëèêóåòñÿ îáîáùåííûé ìà-
òåðèàë, ïîäãîòîâëåííûé ïîäêîìèññèåé ïî êîíñòèòóöèîííîìó ïðàâîñóäèþ îòíîñè-
òåëüíî ìåæäóíàðîäíîé ïðàêòèêè êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Äàííûé äîêóìåíò
îêîí÷àòåëüíî åùå íå ïðèíÿò Âåíåöèàíñêîé êîìèññèåé, îäíàêî è â ïðåäñòàâëåí-
íîì âèäå èìååò áîëüøîå ïîçíàâàòåëüíîå çíà÷åíèå.
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tion with a new constitution, it appears preferable to entrust the
decision of constitutional issues to a special institution, raised
(to that extent) above the ordinary courts. For in this situation
the judges of the ordinary courts may be neither trained nor
used to dealing with constitutional matters.

Such a system, it should be emphasized, does not imply that
all other courts be excluded from passing upon issues of con-
stitutional law although there must be some rules as to what
extent the courts of ordinary jurisdiction shall be competent to
scrutinize a case on its constitutional implications and to rule on
issues of constitutional law.

If a constitution is to be immediately applicable law, it must
be respected by all institutions exercising public power includ-
ing the courts. The very character of some provisions of con-
stitutional law leads to the conclusion that the courts have the
duty to apply and respect these provisions, regarding, e.g.,
the constitutional rights of habeas corpus pertaining to crimi-
nal proceedings or to forensic matters in general, such as fun-
damental procedural rights, the violation of which must be
sanctioned, best immediately by the higher appellate courts
reviewing the case. But even more, as the constitution is bind-
ing on the administration, too, the courts of ordinary jurisdic-
tion must be able to examine whether administrative acts vio-
late constitutional rights and freedoms in order to enforce
these rights.

One of the most effective instruments of constitutional juris-
diction is the procedure of concrete (or collateral) norm control.
It by necessity presupposes that a court of ordinary jurisdiction
has the power to interpret the constitution, to affirm the ques-
tion of the compatibility of a norm with the constitution, or to
deny it; under this instrument it is only the power to declare an
act of legislation violating the Constitution that is monopolized
with the Constitutional Court.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

the drafters of a constitution. While specialised constitutional
courts are common in many countries, they are not the only
model of constitutional review. Consequently, this document
should not be interpreted as advocating specialised constitu-
tional courts as the single, preferred model of the Venice
Commission.

2. Type of constitutional jurisdiction

“The separation between Constitutional Court and the ordi-
nary judiciary probably represents the most widespread model
in Europe. On the other hand, a court exercising a power of
constitutional review might be considered a part of the judiciary
even though it may have a power of review over other courts.
However, this seems to be primarily a dogmatic question of
classification rather than having a practical effect provided that
the Constitutional Court receives the fundamental guarantees
for its independence and respect for its authority which should
be afforded to the highest judicial organ. In this respect it is to
be welcomed that the revised draft speaks about judges rather
than ‘members’ of the Constitutional Court as was the case in
the previous draft. This could be further underlined by adding a
clause to Article 88.2 referring to the “judicial function” of the
Constitutional Court.”

CDL-AD(2005)005 Opinion on Draft Constitutional Amendments
relating to the Reform of the Judiciary in Georgia adopted by the Venice
Commission at its 62nd Plenary Session (Venice, 11-12 March 2005)

“…This chapter sets up a permanent constitutional court.
This fully corresponds to the prevailing practice in the new
democracies to protect the constitutionality of the new legal
order by a specific, permanent and independent judicial body
and can only be welcomed. ...”

CDL-INF(1997)002 Opinion on the Constitution of Ukraine

“Especially if a state wishes to introduce constitutional juris-
diction to its legal system, for the first time, possibly in connec-
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4. Composition of the court

4.1 Balanced composition as a requirement for legitimacy

“Society is necessarily pluralist - a field for the expression of var-
ious trends, be they philosophical, ethical, social, political, religious
or legal. Constitutional justice must, by its composition, guarantee
independence with regard to different interest groups and con-
tribute towards the establishment of a body of jurisprudence which
is mindful of this pluralism. The legitimacy of a constitutional juris-
diction and society’s acceptance of its decisions may depend very
heavily on the extent of the court’s consideration of the different
social values at stake, even though such values are generally
superseded in favour of common values. To this end, a balance
which ensures respect for different sensibilities must be
entrenched in the rules of composition of these jurisdictions.

Constitutional jurisdictions may, by some of their decisions,
appear to curb the actions of a particular authority within a State.
The Constitution will often confer to the constitutional court the
power to deliver its opinion on issues concerning the separation
of powers or the relationships between the organs of the State.
Even though constitutional courts largely ensure the regulation of
these relationships, it may well be appropriate to ensure in their
composition a balanced consideration of each of these authori-
ties or organs.

The pursuit of these balances is limited by the indispensable
maintenance of the independence and impartiality of constitu-
tional court judges. Collegiality, i.e. the fact that the members
adjudicate as a group, whether or not they deliver separate opin-
ions, constitutes a fundamental safeguard in this respect. Even
though the rules on the composition of constitutional courts may
reflect the coexistence of different currents within a given nation,
the guarantees of independence and the high sense of respon-
sibility attaching to the important function of constitutional judge
effectively ensure that constitutional judges will act in such a way
as to dismiss all grounds of suspicion that they may in fact rep-
resent particular interests or not act impartially.”

3. Sources

“The legal basis of the activity of each constitutional court is
usually formed by three kinds of legal regulations having differ-
ent positions in the hierarchy of norms of the domestic legal
order of the state. They play different roles in the process of the
complete and coherent legal regulation of the constitutional
body. 

On the “top” of this triad is usually the constitution establish-
ing the jurisdiction of the court, the parties entitled to appeal as
well as the constitutional principles on which the activity of the
constitutional court is to be based. Laws on constitutional courts
usually transform these constitutional principles into more con-
crete norms. Finally, the rules of procedure constitute the next
and last level of this triad. They fill in practical details of the
everyday judicial activity. The Rules of Procedure should be
drafted by the constitutional court itself.”

CDL-AD(2004)023 Opinion on the Rules of Procedure of the
Constitutional Court of Azerbaijan, paras. 5-6.

“By enacting rules of procedure, constitutional courts should
enjoy a certain autonomy with regard to their own procedures
within the limits of the constitution and the law on the
Constitutional Court and have a possibility to modify them in the
light of experience without the intervention of the legislator..”

CDL-AD(2004)023 Opinion on the Rules of Procedure of the con-
stitutional court of Azerbaijan adopted by the Venice Commission at its
59th Plenary Session (Venice, 18-19 June 2004), para. 9.

“.., the Constitution should expressly provide for the adoption
of a normative act on the internal organisation and functioning
of the Court, while establishing a distinction between issues to
be regulated by law and issues reserved to the regulations of
the Court.”

CDL-AD(2005)015 Opinion on the amendments to the Constitution
of Ukraine 
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4.1.2 Training

“The qualities required of a constitutional judge reflect in
most cases the necessity of legal qualifications in order to
ensure a competent court composition. On the other hand, an
excessive legal specialisation could undermine the diversity of
the composition of some constitutional jurisdictions.
Nevertheless, a distinction should be made between the desire
for a certain diversity and the creation of quotas in order to allow
certain professions or minority groups to be represented on the
court. The search for a balanced representation in order to
redress inequality or discrimination may usually be formal in fed-
eral or multilingual societies, since these are particularly con-
scious of the issue of their different constituent groups’ equal
representation and access to the law.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 2.3.

“The draft amended Article 5.5 would require 12 years of
practice as a judge or a prosecutor for candidates as judges of
the Constitutional Court. The intention of this provision is prob-
ably to increase the level of qualification of constitutional court
judges and their impartiality. 

However, as a consequence, probably only career judges or
prosecutors would be able to become constitutional court
judges. Again, this would go contrary to the logic of a spe-
cialised constitutional court, the composition of which is differ-
ent from that of the ordinary judiciary.”

CDL-AD(2006)006 Opinion on the Two Draft Laws amending Law
NO. 47/1992 on the organisation and functioning of the constitutional
court of Romania, para. 16-17.

“The great proportion of Constitutional Court members
recruited from the judiciary can serve well the independence of
the Court. Nevertheless, this proportion is unusually high com-
pared to other European constitutional courts. This might influ-
ence the interpretative methods used by the court as constitu-
tional and statutory interpretation may differ in some aspects. It

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

“From the outset, it should be underlined that the introduc-
tion of ethnic, linguistic or other criteria for the composition of
constitutional courts is fundamentally different from the inclu-
sion of such elements in the process of decision making. By
likening the composition of the court to the composition of soci-
ety, such criteria for a pluralistic composition can be an impor-
tant factor in attributing the court with the necessary legitimacy
for striking down legislation adopted by parliament as the rep-
resentative of the sovereign people

While the composition of a constitutional court may and
should reflect inter alia ethnic, geographic or linguistic aspects
of the composition of society, once appointed, each judge is
member of the court as a collegiate body with an equal vote,
acting independently in a personal capacity and not as a repre-
sentative of a particular group. …”

CDL-AD(2005)039 Opinion on proposed voting rules for the consti-
tutional court of Bosnia and Herzegovina

4.1.1 Fair representation of ethnic minorities

“Another general issue of importance is the protection of
minorities by the Constitutional Court. The Constitutional Law
of the Republic of Croatia of 4 December 1991 on human
rights and fundamental freedoms and on national or ethnic
minorities establishes that minorities that represent more than
8 % of the population must be represented in high jurisdic-
tions. The latter should include, in principle, the Constitutional
Court. This provision is not reflected in the Law on the
Constitutional Court.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia 
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every person enjoy these fundamental liberties and therefore
not to exclude the constitutional judges. Nonetheless, this does
not mean that a certain degree of self-restraint in making use
of these rights cannot or should not be demanded of a judge in
order to secure his impartiality and the respect of the people in
him and in his office.

-   Membership in other supreme organs of the state should be
incompatible with the status of a judge to avoid conflicts of
interest.

-   Judges shall not be allowed to exercise any other professions
during their terms of office (teaching at a university might not
be considered to be such an incompatible profession). This
will allow them to concentrate their energy on their judicial
tasks and make them more independent of personal profes-
sional or economic ambitions.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“Constitutional judges are usually not allowed to hold anoth-
er office concurrently. This general rule serves the purpose of
protecting judges from influences potentially arising from their
participation in activities in addition to those of the court. At
times an incompatibility between the office of constitutional
judge and another activity may not be apparent, even to the
judge in question. Such conflicts of interests can be prevented
from the outset by way of strict incompatibility provisions.

One criticism of strict incompatibility requirements was that
they tend to produce a court composition of retiring members
of society ….”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997)

“Judges shall not be allowed to exercise any other profes-
sions during their terms of office (teaching at a university might
not be considered to be such an incompatible profession). This

would be advisable to increase the representation of law pro-
fessors“.

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, paras. 18-19

4.1.3 Age 

“The minimum age requirement is used by several countries
in order to guarantee professional and life experiences. The
proposal elevates the minimum age requirement from forty to
fifty years. This is by our knowledge the highest minimum age
requirement in Europe, and it might be considered exaggerat-
ed. The amended Article 147 will increase the retirement age up
to sixty-seven. If the aim is really to maximize the profit from the
knowledge and experience gained during the membership of
the Constitutional Court, the retirement age could be increased
even more, for example to the quite common seventy years.
With a view to the relatively long term of office (12 years), the
relatively low maximum age requirement (67 years according
the proposal), and the high minimum age requirement (fifty
years), the circle of the possible candidates could be unrea-
sonably restricted.”

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, para. 25.

4.2 Incompatibilities

“The rules of incompatibility should be rather strict in order
to withdraw the judge from any influence which might be exert-
ed via his/her out-of-court activities;.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

“…, in a pluralistic society, based on individual constitutional
(human) rights such as the freedom of speech, of conscience
and of association including the right to found and become a
member of a political party, it appears only appropriate to let
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odic change of membership avoid the «petrifaction» of the court
and secure continued renewal of legitimisation. The prohibition
of re-election strengthens the independence of the members of
the Court.»

CDL(1998)065 Amendments to the Constitution of the Republic of
Estonia concerning the system of Constitutional Jurisdiction proposed
by the Expert Committee on the Analysis of the Constitution 

“The changing of the composition of a Constitutional Court
and the procedure for appointing judges to the Constitutional
Court are among the most important and sensitive questions of
constitutional adjudication and for the preservation of a credible
system of the rule of constitutional law. It is necessary to ensure
both the independence of the judges of the Constitutional Court
and to involve different state organs and political forces into the
appointment process so that the judges are seen as being more
than the instrument of one or the other political force. This is the
reason why, for example, the German Law on the Constitutional
Court (the Bundesverfassungsgerichtsgesetz) provides for a
procedure of electing the judges by a two-third majority in
Parliament. This requirement is designed to ensure the agree-
ment of the opposition party to any candidate for the position of
a judge at the Constitutional Court. The German experience with
this rule is very satisfactory. Much of the general respect which
the German Constitutional Court enjoys is due to the broad-
based appointment procedure for judges. 

It would be advisable if the draft would provide for the inclu-
sion of a broad political spectrum in the nominating procedure.
So far, neither the Constitution nor the Law on the Constitutional
Court provide for a qualified majority for the appointment of the
two judges elected by Parliament.”

CDL-AD(2004)043 Opinion on the Proposal to Amend the
Constitution of the Republic of Moldova (introduction of the individual
complaint to the constitutional court) adopted by the Venice
Commission at its 61st Plenary Session (Venice, 3-4 December 2004),
paras. 18-19.

will allow them to concentrate their energy on their judicial tasks
and make them more independent of personal professional or
economic ambitions.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

4.3 Methods of appointment/election

“The shift from the system of exclusive direct appointment by
the President to the mixed system providing elective or appoint-
ment powers to the three main branches of power has more
democratic legitimacy while it is based on the successful expe-
riences of the previous system.”

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, paras. 18-19.

“The elective system appears to be aimed at ensuring a
more democratic representation. However, this system is reliant
on a political agreement, which may endanger the stability of
the institution if the system does not provide safeguards in case
of a vacant position.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 1.3.

4.3.1 Qualified majority for election

«Wide powers of the Constitutional Court require strong
democratic legitimisation which is guaranteed by electing the
members of the court by the Riigikogu. The two-thirds majority
vote requirement and periodic rotation of the members of the
court prevent the polarisation of the Court according to political
parties. Upon appointing a member of the Court to office, The
President of the Republic shall exercise constitutional supervi-
sion; for practical reasons the President cannot refuse to
appoint a member to office. The fact that the members of the
Court are appointed to office by the President emphasises their
impartiality and independence. A fixed term of office and peri-
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4.4.3 Re-election of judges:

«The option of re-election may undermine the indepen-
dence of a judge. Nevertheless, the possibility of only one fur-
ther appointment following a long term also appears favourable
in order to allow for the continuing service of excellent
judges..»

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 4.4.

4.4.4 Rotation of judges

“If a Constitutional Court shall be established for the first
time, for the same reason the tenure of the first “set” of judges
should not be equal in length; the first judges should rather be
divided into several groups, one group serving the full term,
another f.i. two thirds, and the last one third of the term in order
to have the court partially renewed after certain periods suc-
cessively.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“All judges of the Constitutional Court of Georgia are appoint-
ed on the same term of office. One of the main tasks of the con-
stitution is to guarantee the continuity of state power exercised
by various kinds of organs. The system of complying with this
task  (as regards the continuity of the Constitutional Court) is
lacking in Chapter 6 of the Draft. It would be appropriate to fix
time limit (for example 3, 6 months) before the expiration of nine
year term of office of constitutional judges to appoint new mem-
bers of the Constitutional Court. The judges appointed by such
a manner will start activity immediately after the expiration of
nine year term of office of former judges.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

4.4 Term of office

4.4.1 Life tenure

“Life tenure or fixed period of office ? As life tenure (like in
the US Supreme Court) bears the danger of the Constitutional
Court’s over aging, the judges should be appointed for a fixed
number of years. If re-election will be excluded (in order to
strengthen independence) the term should not be too short,
because this might affect the continuity of the Court’s jurispru-
dence which is of great importance..”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“As to the term of office of the judges, the draft law foresees
two variants. Under the first variant judges shall be appointed for
the period of 15 years and may not be re-appointed. Under the
second, they shall be irremovable during their term of office and
automatically retire at the age of 75. Although both variants are
acceptable in terms of ensuring the independence of the
judges, I personally prefer the first since it allows for a circula-
tion of the membership and infusion of new blood into the
court.”

CDL(1996)078 Comments on the draft law on the Constitutional
Court of the Republic of Azerbaijan (E. Özbudun, M. Russell & Lesage)

4.4.2 The judges’ term of office and that of parliament:

“A ruling party should not be in a position to have all judges
appointed to its liking. Hence, terms of office of constitutional
judges should not coincide with parliamentary terms. One way
of accomplishing this can be by long terms of office or office
until the age of retirement. In the former case, reappointment
would be possible either only once or indeed not at all.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997) 
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4.5 Termination / suspension of office

4.5.1 Impeachment of a judge

“While sentence 2 of art.89 sec.6 Draft provides that
impeachment of a member of the Constitutional Court shall be
the only way to release him/her from this judicial function, the
Draft is silent on who is to decide on an impeachment, who is
capable to initiate an impeachment procedure, and on the sub-
stantive criteria for impeachment of a member of the
Constitutional Court.

It would appear to be appropriate to let this question to be
regulated by the organic law provided for in art. 93 Draft but
include in the Constitution.

Only the Constitutional Court itself (deliberating of course
without the participation of the member impeached) should
decide upon an application of an impeachment. The procedure
envisaged by Draft for initiating of and deciding upon an
impeachment of the President of a Republic in arts. 62, 77 sec.
2 Draft to apply to members of the Constitutional Court would
be highly inadequate, because it cannot be excluded that polit-
ical motives will prevail with such kind of procedure.

Nor should it be provided to have the Board of Justice (arts.
103 et seq. Draft) deciding on the charge.

The capacity to initiate impeachment procedure against a
member of the Constitutional Court should be detached as far as
possible from state organs involved in day-to-day political busi-
ness, such as parliamentary bodies or the Cabinet of Ministers. It
might be considered to accord the right to initiate an impeachment
procedure to the President of the Republic, either exclusively or in
consensus with the chairmen of both chambers of parliament.

A decision by the Constitutional Court to discharge the mem-
ber charged, should require a sufficiently high quorum of mem-
bers deliberating and a majority of at least five votes.

4.4.5 Continuity of the membership

“Where no appointment has been made, default mecha-
nisms should be put in place in the interest of the court’s insti-
tutional stability. It is true that not every possible failure
requires a special remedial provision and that it may normally
be resolved by a constitutional system capable of assimilating
conflicts of power. Nevertheless, default mechanisms already
exist in certain elective (Germany, Portugal, Spain) or semi-
elective (Bulgaria) appointment systems, in which the impor-
tance of the stability of the court is such that a possible polit-
ical failure to appoint a constitutional judge would be prevent-
ed from affecting this stability. This contingency should be
seen as an exception, so as to prevent it from becoming an
institution.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 4.4.

“Rules on appointment should foresee the possibility of inac-
tion by the nominating authority and provide for an extension of
the term of office of a judge until the appointment of his/her
successor. In case of prolonged inaction by this authority, the
quorum required to take decisions could be lowered.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

“Another issue of great importance, ..., is the procedure of
election of a new judge by the Parliament. There should be
either a procedure allowing the incumbent judge to pursue
his/her work until the formal nomination of his/her successor or
a provision specifying that a procedure of nomination of a new
judge could start some time before the expiration of the man-
date of the incumbent one.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia
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[…] the Court should be obliged to give reasons when it does
not lift the immunity.”

CDL(1999)077 Meeting between the Constitutional Court of Albania
and Messrs Bartole and Lopez Guerra on the draft Law on the
Organisation and Functioning of the Constitutional Court of the
Republic of Albania

4.7 Disciplinary measures

“Disciplinary rules for judges and rules for their dismissal
should involve a binding vote by the court itself. Any rules for
dismissal of judges and the president of the court should be
very restrictive.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

4.8 President of the Court

4.8.1 Court’s power to elect its President

“With regards to the method of choosing the President of the
court, four variants were foreseen. My own preference is for
variant 4, under which the president and the vice-president are
elected by the members of the court. This is the option most
suitable to preserving the independence and the prestige of the
court.”

CDL(1996)078 Comments on the draft law on the Constitutional
Court of the Republic of Azerbaijan (E. Özbudun, M. Russell & Lesage)

4.8.2 Powers of the President

“According to Articles 17 and 36, the distribution of cases
between the two chambers is a prerogative of the Chairman.
The Commission suggests, however, a provision on this issue
which relates to objective criteria. This issue could be regulated
in the rules of procedure.”

In connection with this problem it might also be considered
to confer upon the Constitutional Court the exclusive jurisdiction
to decide on application for discharging judges under art. 100
sec. 3 Draft.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

“The Commission is aware that the specific grounds for dis-
missing the constitutional judges are listed in Article 126 of the
Constitution. In this respect, it would strongly recommend intro-
ducing a specific requirement in Article 149 that a preliminary
decision on this matter be entrusted to the Constitutional Court
itself. Such a provision would strongly contribute to guarantee-
ing the independence of the judges.”

CDL-AD(2005)015 Opinion on the amendments to the Constitution
of Ukraine

4.6 Immunities

4.6.1 Purpose

“Rules on immunity serve the main purpose of protecting the
judge against pressure exerted through unfounded accusations
raised in order to influence his or her judgment. On the other
hand the judge is required to observe a very high standard of
professional but also private behaviour.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

4.6.2 Functional immunity

“The rapporteurs pointed out that there should be a function-
al immunity for acts performed in exercising as a judge and not a
full immunity. Therefore, Paragraphs 1 and 3 of Article 14 should
be merged. Furthermore, there should be a clause on the sus-
pension of a judge when he/she is accused. Which majority
would be applied? Was the judge allowed to take part in the vote?
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general duty to comply with the Court’s estimate of expenditure.
It is very important in practice that the Court may itself admin-
ister its budget, independent of any interventions by the
Executive.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

4.11 Relations of the constitutional court with the media

“In accordance with Article 20 of the draft law, the mass
media shall not have the right to interfere in the Constitutional
Court’s activities nor directly or indirectly exert influence on the
judges of the Court. Persons committing such acts bear legal
responsibility in the established legal order. The Commission
does not overlook the fact that sometimes a virulent press cam-
paign may exercise some influence on the judiciary. It also
recognises that the provision of Article 20 aims at safeguarding
the judiciary from such interferences. However, a very cautious
approach is required in order to obtain a fair balance between
the interests some administration of justice and those of free-
dom of expression guaranteed under Articles 47 and 50 of the
Constitution of Azerbaijan. The case-law of the European Court
of Human Rights in this field could provide guidelines on this
issue.”

CDL-INF(1996)010 Opinion on the draft law on the Constitutional
Court of the Republic of Azerbaijan

5. The right to appeal to the court 

5.1 Appeal by a public body

5.1.1 Supreme organs

“The right to initiate a proceedings might be accorded to
… a supreme organ or entity (to be defined) of the state, such
as the Head of State, the central government, a legislative
body (such as a second chamber, house, or federal council

CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

4.9 Internal structure of the court – chambers

“However, we can see the dangers of splitting the Court into
two chambers. The possible problems are: development of
diverging interpretations and lines of jurisprudence, the distribu-
tion of the docket between the chambers, and the resolution of
conflict of competences between the two benches. It was
thought by the drafters that the possible inconsistencies
between the case-law of the chambers can be settled by the
plenary session of the Court. The detailed procedural rules
should pay attention to the just distribution of files. The super-
vising role of the plenum can similarly resolve the conflict
between the chambers on the question which bench is compe-
tent in the concrete case.”

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, para. 13.

4.10 Financial independence of the constitutional court

“It might be considered to provide in the Constitution for an
own budget of the Constitutional Court, to be administered by
the Court itself (and not by any executive department); Art. 105
sec. 2 Draft might be modified by such provision and provide an
own competence of the Constitutional Court directly submit an
annual budget proposal to the Parliament of Georgia. Budgetary
curtails might be improperly used by the executive to influence
or to react on the Constitutional Court’s jurisprudence.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

“There should be as little influence on the court as possible
by the parliament’s budgetary power and even less by the
Executive, such as by the Minister of Justice or Finance.
Therefore, the Constitutional Court itself should set up its bud-
get plan, with the parliament formally deciding on it but under a
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ment of the rule of law and the reinforcement of law through the
protection of the rights of a minoritarian group in the Parliament.
When the case is brought before the Constitutional Court by a
group of members of Parliament, the Court’s decision may
result in avoiding political conflict on the passing of a bill (see,
for example, the Constitutional revision of 1974 in France which
granted to groups of 60 members of the Parliament or 60 mem-
bers of the Sénat the right to refer a case to the Conseil con-
stitutionnel; see also the Constitution of the Russian Federation
of 12 December 1993 which gives to groups representing one
fifth of the members of the Federation Council or one fifth of the
members of the State Duma the right to refer a case to the
Constitutional Court)..”

CDL-INF(1996)010 Opinion on the draft law on the Constitutional
Court of the Republic of Azerbaijan

“According to Article 44.1.b-c the notification (appeal) to the
Constitutional Court may be submitted by ãparliamentary frac-
tion and parliamentary group comprising at least 5 deputies”
and according to letter j by the ãcitizens of the republic of
Moldova”. The question who may be standing to challenge nor-
mative acts before constitutional court is sensitive since it con-
cerns the mutual relationship of constitutional court and legisla-
tor. Continental legal orders usually restrict this possibility to the
relevant central state bodies or significant percentage thereof (a
parliamentary minority opposition should have access to the
Constitutional Court). The purpose of this limitation is to restrict
the procedure before the Court only for serious cases in which
supremacy of the constitution is actually at stake. Taking into
consideration the number of the deputies of the Parliament of
Moldova (According to Article 60.2 of the Constitution the
Parliament consists of 101 members) the number 5 deputies
seems too low. Such a low threshold can lead to an overbur-
dening of the Constitutional Court.”

CDL-AD(2002)016 Opinion on the Draft Law on the Constitutional
Court and Corresponding Amendments of the Constitution of the
Republic of Moldova

claiming that its powers to participate in the legislation at stake
have been violated by the other legislative body to the effect
that the enacted law at issue is unconstitutional), to a certain
number of members of parliamentary bodies, the Prime
Minister, the General Attorney, the Ombudsman, to a federal/
regional entity … “

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“[l]imiting the initiation of norm control proceedings to an
organ of the public power would presumably confer upon it
some kind of discretion whereby the individual constitutional
right might be weakened.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger) 

5.1.2 Parliamentary minorities

“Of particular importance is whether a minority of members
of parliamentary assemblies may have the right (legal capacity)
to initiate a proceedings (like in Portugal - one tenth of the
members of the Assembly of the Republic; in Turkey, art. 150
Const.; art. 162 sec. 1 lit. a Span. Const.; Austria - one third of
the members of the National Council; Fed. Rep. of Germany -
one third of the members of the Federal Diet) because this
means that, as a rule, the parliamentary opposition, too, has
access to the Const. Court for norm control proceedings.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger) 

“It is not provided in the Constitution that a minority in the
Parliament can refer a case to the Constitutional Court. Article
130.III of the Constitution provides that a case can be referred
to the Court by the Parliament as a whole, i.e. by a decision
taken by the majority of its members. However, the
Constitutional Court can play an important role in the establish-
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before the Constitutional Court. Art. 90 para 1. provides, for the
same kind of persons and when they are in the position of “the
sides of legal action before ordinary court” , the right to propose
to the Court to stop legal procedure and to ask the Constitutional
Court about the constitutionality of normative acts serving as a
legal basis of its judgement. It would be convenient to confine the
right to ask for constitutionality to the court itself, by its own inde-
pendent decision without any proposal from disputing parties.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

“The question was raised whether it would be more appro-
priate for a court of general jurisdiction to be able to request a
preliminary decision from the Constitutional Court only when it is
convinced of the unconstitutionality of a norm which it has to
apply in a concrete case and has to hand down a correspond-
ing decision or whether serious doubts by this court should be
sufficient. In this respect it was pointed out that ordinary judges
are sometimes reluctant to come to the conclusion that a gen-
eral norm is unconstitutional. Allowing them to address the
Constitutional Court already upon doubts, even if serious, would
allow them to come forward with applications more easily. On
the other hand, the quality of the request will be better if the
ordinary court has come to the conclusion of unconstitutionality
and is obliged to provide its motivation for this decision.”

CDL(2000)020 Draft amendments to the Law on the Constitutional
Court of Latvia Results of the Seminar - Secretariat memorandum

“[…] The question was also raised whether the draft law
allows citizens who feel that their constitutional rights are violat-
ed by legal acts to bring their case, be it indirectly, before the
Constitutional Court (individual applications, in concreto control
of the constitutionality of norms).  

In order to decide whether it is advisable to introduce at this
stage this way of referral of cases to the Constitutional Court, it
would first be desirable to evaluate the risk of a very large num-

5.1.3 Regions and other subdivisions of the central state

“The right to initiate repressive norm control may also rest
with subdivisions of the central State, like federal states, can-
tons, autonomous regions (e.g., Belgian) communities,
provinces, etc.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger) 

5.1.4 Ombudsman 

“Particularly welcomed are provisions on the ombudsper-
son’s mandate to the promotion, in addition to the protection, of
human rights and fundamental freedoms, the ombudsperson’s
right to appeal to the Constitutional Court, his or her right of
unhindered access in private to persons deprived of their liber-
ty and the ombudsperson’s budgetary independence.”

CDL-AD(2004)041 Joint Opinion on the Draft Law on the ombuds-
man of Serbia by the Venice Commission, the Commissioner for
Human Rights and the Directorate General of Human Rights of the
Council of Europe.

“Provision is made in paragraph 1 for the possibility for the
Defender (after modification of the Constitution on this point:
see Article 27) to apply to the Constitutional Court in respect of
violations of human rights and freedoms.  This new prerogative
of the Defender is in line with the recommendation of the
Commission and the European standards. ....” 

CDL-AD(2003)006 Opinion on the Draft Law on the Human Rights
defender of Armenia.

5.1.5 Courts

“According to art. 90 para 1. letter e private persons have the
right to bring constitutional complaint before the Constitutional
Court in case human rights were violated. Private persons have,
however, no right to ask for constitutionality of normative acts
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In order to exclude an actio quivis ex populo it is usually
required for admissibility that the complainant is directly and
presently affected in his (or her) fundamental rights or liberties
provided in the constitution (see also below C.; an actio popu-
laris is admissible in Hungary: see paragraph 21 secs. 2 and 4
of Act No. XXXII of 1989 on the Constitutional Court)).”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“Individual constitutional rights to be effective require some
means of enforcement. This may be achieved by entrusting the
civil and criminal courts and the administrative tribunals with the
protection of these rights; and in some countries, e.g. in France,
the Conseil d’Etat, the administrative courts have a long and
excellent record of protecting the libertés publiques. Vesting a
special constitutional court with the power to deal with constitu-
tional complaints of the violation of individual constitutional
rights might intensify the protection of these rights and empha-
size their constitutional rank. As a result, constitutional jurisdic-
tion in matters of individual rights, if effective, will contribute to
strengthening the respect of fundamental rights and liberties of
the individual as a person, its dignity and freedom..”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger) 

“As far as their right to challenge the constitutionality of a
law does not exclude other possible applicants, this institution
may effect the speedy control of norms. It seems preferable
to leave the decision whether or not to challenge laws on the
allegation of the violation of individual constitutional rights to
the individual affected by the law, because he (she) will be
the one who will best feel the impact of the law. Limiting the
initiation of norm control proceedings to an organ of the pub-
lic power would presumably confer upon it some kind of dis-
cretion whereby the individual constitutional right might be
weakened.”

ber of applications being brought before the Court. A solution
which seems to be permitted under the Constitution and under
the draft text consists in authorising the Supreme Court (and
also any other jurisdiction through the Supreme Court) to sub-
mit to the Constitutional Court any objection of unconstitutional-
ity raised before it. This will allow the Constitutional Court to
control not only in abstracto the constitutionality of norms (a
control which is already foreseen in the Constitution), but also
in concreto within the framework of incidental control proce-
dures. In other words, in a given case, every tribunal of the
Republic of Azerbaijan before which the constitutionality of a
legal act is challenged would stay the proceedings until the
Constitutional Court has given its decision on this issue.”

CDL-INF(1996)010 Opinion on the draft law on the Constitutional
Court of the Republic of Azerbaijan

“[f]orcing ordinary courts to take a definite position on the
unconstitutionality rather than to let suffice a serious doubt
might set the threshold too high and could result on a very low
number of findings of unconstitutionality by ordinary courts.”

CDL-INF(2001)28 Interim Opinion on the Draft Law on the
Constitutional Court of the Republic of Azerbaijan

5.2 Claims brought by individuals

“The right to initiate norm control might moreover be
accorded to private persons and entities by entering a com-
plaint of unconstitutionality against laws (and other norms) with
the Const. Court on the assertion that a norm violates their con-
stitutionally guaranteed rights or liberties (e.g., arts. 161 sec. 1
lit. b, 162 sec. 1 lit. b, 53 sec. 2 Span. Const.; arts. 140 sec. 1
sentence 4 Austrian Const.; art. 93 sec. 1 no. 4a German Basic
Law). As laws may infringe upon the rights of individuals -
whether only enabling an infringement by the administration or
by their self-executing character - the individual should be
granted this legal remedy, which can well be conceived as a
special form of constitutional complaint. 
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CDL(1998)065 Amendments to the Constitution of the Republic of
Estonia concerning the system of Constitutional Jurisdiction proposed
by the Expert Committee on the Analysis of the Constitution

5.2.2 “Full” individual complaint

“To be distinguished from this principal kind of complaint
(directed against the norm as such) are those kinds of com-
plaints which are directed against executive decisions or deci-
sions of courts on the assertion that these decisions are based
on an unconstitutional norm or illegal regulation (e.g. art. 280
Port. Const., art. 144 Austrian Const.).”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

5.2.3 Overburdening of the court / filters

“Particular attention should be paid in order to avoid that the
Court being overburdened with work it would have difficulty in
assuming. Such a risk exists when, as in the present case, the
Constitutional Court not only deals with issues of constitutional-
ity but is also required to ensure respect for the entire hierarchy
of norms in Azerbaijan’s legal system, a task which, in the
European continental legal system, is more often attributed to
administrative tribunals.”

CDL-INF(1996)010 Opinion on the draft law on the Constitutional
Court of the Republic of Azerbaijan

“…, a procedure of constitutional complaint of private per-
sons should not be a regular, merely additional remedy lest the
Constitutional Court might well be overburdened by the number
of cases it will have to deal with. Therefore, the rules governing
the admissibility of constitutional complaints of private persons
should be diligently conceived.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger) 

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“Some constitutional courts having implemented the review
of constitutional complaints faced the problem of interference
with ordinary courts. The possibility to review the decisions of
ordinary courts may create tensions, and even conflict between
the ordinary courts and the Constitutional Court. Therefore it
seems necessary to avoid a solution that would envisage the
Constitutional Court as a “super-Supreme Court”. Its relation to
“ordinary” high courts (Court of Cassation) has to be deter-
mined in clear terms.”

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, para. 44.

“The effectiveness of a constitutional court also requires
there to be a sufficient number of judges, that the procedure
not be overly complex and that the court have the right to reject
individual complaints which do not raise a serious issue of con-
stitutional law.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

5.2.1 Individual complaint as a subsidiary remedy

“In case the Constitutional Court is established, this amend-
ment provides for the possibility of fundamental rights action or
individual constitutional complaint. The right of petition given to
everyone and a court specialised in the protection of funda-
mental rights ensure better protection of fundamental rights
than the present system. In order to avoid overloading the
Constitutional Court it has been prescribed that the fundamen-
tal rights action shall be a subsidiary remedy. Similarly to the
European Court of Human Rights, recourse to the Constitutional
Court requires that other remedies be exhausted. The Court’s
right not to apply unconstitutional legislation is dealt with in the
amendment to § 152 (see also § 150 and 152)”
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subject-matter of the complaint is of general importance or if
recourse to other courts would entail a serious and unavoidable
detriment to the complainant.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“Article 33 settles three issues which were raised in the inter-
im opinion: 

· the Constitutional Court can accept complaints even with-
out the exhaustion of other remedies if these remedies cannot
prevent irreparable damage to the complainant; 

…”

CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

5.2.4 Relations with ordinary courts

“A constitutional complaint will be successful if the Court
finds that an individual constitutional right of the complainant
has been violated. A Constitutional Court should, nevertheless,
not be conceived to perform as an additional ultimate appellate
tribunal; its scope of review should be restricted to scrutinizing
the challenged act as to the violation of constitutional rights and
not as to its lawfulness in general. (This requirement may lead
to difficulties in discerning violations of constitutional rights from
other aspects of illegality, especially if the right to the free
development of one’s personality is understood to protect
against any unconstitutional infringement, and every act incon-
sistent with the sub-constitutional legal order is regarded as
unconstitutional.)

Furthermore, as the constitutional complaint stands in the
context of the realization of individual rights the objective uncon-
stitutionality of a challenged act (for constitutional reasons other
than those affecting the complainant’s individual constitutional
rights) should not suffice to have the court decide in favour of
the complainant.”

“Since the constitutional complaint procedure can be initiat-
ed by individuals, it is possible that the Court will have to deal
with a large number of such complaints. According to Article 37
of the draft, which applies to all types of procedures, the Court
can refuse to accept manifestly ill-founded cases. This provi-
sion might serve as a filter in order to avoid an excessive case-
load.”

CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

“In case the Constitutional Court is established, this amend-
ment provides for the possibility of fundamental rights action or
individual constitutional complaint. The right of petition given to
everyone and a court specialised in the protection of funda-
mental rights ensure better protection of fundamental rights
than the present system. In order to avoid overloading the
Constitutional Court it has been prescribed that the fundamen-
tal rights action shall be a subsidiary remedy. Similarly to the
European Court of Human Rights, recourse to the Constitutional
Court requires that other remedies be exhausted. The Court’s
right not to apply unconstitutional legislation is dealt with in the
amendment to § 152.”

CDL(1998)065 Amendments to the Constitution of the Republic of
Estonia concerning the system of Constitutional Jurisdiction proposed
by the Expert Committee on the Analysis of the Constitution

“The rapporteurs insisted that the necessary exhaustion of
remedies before a constitutional complaint should refer only to
ordinary remedies. The use of extraordinary remedies should
not prevent the individual to appeal to the Constitutional Court.
The members of the Court agreed.” 

CDL(2000)020 Draft amendments to the Law on the Constitutional
Court of Latvia Results of the Seminar - Secretariat memorandum

“[I]t might be advisable, on the other hand, to grant the
Constitutional Court a discretionary power to decide on a com-
plaint before the exhaustion of other judicial remedies if the
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(Rechtssicherheit) while repressive (ex-post) norm control
quite often leaves the constitutional question pending for
years;

-   of avoiding the difficulties arising if an enacted law, adminis-
tered and enforced over years, is declared unconstitutional,
even more so if this declaration should have effects ex tunc,
(these specific difficulties of repressive norm control, howev-
er, being solvable);

-  of possibly saving the prestige of the legislator somewhat
more than in a system of ex-post norm control if the Const.
Court arrives at a finding of unconstitutionality;

-  of enabling a final and authoritative judgment on the consti-
tutionality of a law consenting to an international treaty
before the treaty is ratified with its provisions thus becoming
binding on the international level as well as on controversies
over competences, f.i., in a federal system.

b. The main disadvantages of a system of preventive norm con-
trol (as compared to repressive norm control) would appear
to be the following:

-   Whoever is or was in a position to review the compatibility of
a norm with the constitution will know the frequent and seri-
ous difficulties, in particular in respect to economic and
social legislation in highly complex societies, to judge a
freshly enacted norm, even more so if this judgment has to
be rendered within a very short time. Quite frequently the
actual and potential consequences of a norm, of the “law in
action”, at this early stage cannot possibly be ascertained in
a reliable way, lacking the empirical experience from the
practice of administration and enforcement of the law at
stake. A law constitutional on its face in its practical effects
may very well turn out to be unconstitutional when concrete
cases and controversies are at stake.

-   While under a system of repressive norm control the proce-
dure of “abstract” norm control might face the same prob-
lems of judging a “fresh” law, lacking the experience from its
application in practice, there is usually not the pressure of
time to decide (quite often on hundreds of articles of a law)
within one or a few weeks. Judicial cognition of the constitu-

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

6. Jurisdiction

6.1 Scope

“  … certain matters should be reserved to the jurisdiction of the
Constitutional Court simultaneously withdrawing them from
the ordinary courts’ scope of jurisdiction. Among these can
be counted:

-   jurisdiction on controversies between the supreme organs of
the state concerning their respective powers;

-   jurisdiction on controversies between the federal power and
the constituent states of a federation or between the central
state and autonomous regions or provinces over their
respective competences, rights or duties;

-   constitutional control of acts of legislation.
-   constitutional control of admissibility of referendum;
-  control of the constitutionality of the formation of supreme

organs of the state by control of elections;
-  the protection of the constitution by impeachment of the

bearers of high offices, decisions on the unconstitutionality
of political parties and on the forfeiture of individual rights.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

6.2 Preventive and repressive norm control

“Preventive control

1) a. The advantages of a system of preventive norm control
would appear to consist (exist)

-  if combined with the requirement for the Const. Court to
decide within a specified short time limit in an early clarifica-
tion of the constitutional issue, thereby of fortifying reliability
and security of the sub-constitutional legal order
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gained by preventive norm control may be diminished if, should
the norm have been found constitutional by the Const. Court, its
constitutionality later on can be questioned again. Moreover, it
may lead to embarrass the Const. Court if, in such later pro-
ceedings, it will find the norm at stake unconstitutional.

A combination might best be feasible in the field of contro-
versies over competences: preventive norm control on these
subject-matters brings about an early clarification of the ques-
tion. After decision of the Const. Court and enactment of the law
at issue it should no longer be admissible to question the com-
petence, while other asserted faults might well be subject to
repressive norm control. What remains, nevertheless, is the
short time limit usually (and, with regard to the impediments on
the legislator, reasonably) requested of a procedure of preven-
tive norm control. Questions of competence, in particular in a
federal or quasi-federal system may have far-reaching prejudi-
cial effects; to consider them within one or a few weeks might
prove inadequate.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

6.3 A priori control for international treaties

“Article 135.1.c of the Draft Constitutional Amendments as
well as Articles 115.2 and Article 117 of the draft of the Law on
Constitutional Court provide for a priori constitutional review of
international treaties ãsubject to ratification” and consequently
ãinternational treaty or some its provisions declared non-consti-
tutional may not be ratified or approved and may not enter into
force in the Republic of Moldova” (Article 117.2). It should be
pointed out that ãby means of the exception of non constitu-
tionality” and according to Article 115.3 of Draft Law also inter-
national treaties entered in force may be subject to the consti-
tutionality control. Declaring such treaty or a part of its non-
constitutional ãshall bring about its denunciation”. The ratified
(valid) treaties obviously involve relations with other parties and
if the Constitutional Court overturns such a treaty this could cre-

tionality of laws needs a certain distance to the actual, day-
to-day arguments surrounding the political process of legis-
lation. The quality of decisions takes time.

-  Social and economic conditions to which the law originally
had been addressed in our affluent societies may change so
that the law in action with this change may lead to unconsti-
tutional results no longer justifying to find it constitutional.
While this problem also arises in a system of (ex-post)
repressive norm control (and there can be solved by allow-
ing a renewed proceedings of norm control), in a system of
exclusively preventive norm control this problem remains
without a judicial solution. (Whether and when the legislature
will react cannot be foreseen).

-  Preventive control of legislative norms may also impede the
legislature in quickly and immediately reacting to acute situa-
tions in need of a normative regulation especially if the initia-
tion of proceedings automatically bars the promulgation of
the law until the decision of the court. (This effect, however,
can be minimized by fixing short deadlines for the initiation of
proceedings as well as for the decision of the Const. Court.)

Thus especially practical reasons drawn from judicial experi-
ence with norm control generally would appear to speak more
in favour of repressive norm control with the exception of the
control of laws consenting to international treaties and contro-
versies over competences, f.i., in a federal system.

c. A solution of the problems listed above might be sought by
combining preventive and repressive norm control, f.i., by
allowing lower courts which find a law (after its enactment)
unconstitutional to refer the issue of unconstitutionality to the
Constitutional Court, or by providing for a complaint of
unconstitutionality to the Const. Court against court deci-
sions applying a norm which in the opinion of the com-
plainant is unconstitutional, or by proceedings of abstract
(ex-post) norm control.

However, such combinations might turn out to have serious
disadvantages: the effect of legal security (Rechtssicherheit)
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the procedures mentioned in the Constitution in a way pro-
ducing effects similar to the missing procedures.”

CDL(1997)018rev Opinion on the law on the Constitutional Court of
Ukraine, adopted at the 31st plenary meeting of the Commission 
(S. Bartole & J. Klucka)

7. Procedure

7.1 Challenging of a judge

“… it must be ensured that the Constitutional Court as guar-
antor of the Constitution remains functioning as a democratic
institution. The possibility of excluding judges must not result in
the inability of the Court to take a decision. The provisions of the
Code of Civil Procedure are certainly appropriate in the context
of the general jurisdiction where there are always other judges
available to step in for a judge who has withdrawn. This is not
the case for the Constitutional Court. If rules for challenging of
a judge were deemed necessary in Romania they would have to
apply specifically to the Constitutional Court and exclude the
possibility non liquet applying the fundamental principle of the
Constitutional Court as a guarantor of the supremacy of the
Constitution.”

CDL-AD(2006)006 Opinion on the Two Draft Laws amending Law
No. 47/1992 on the organisation and functioning of the Constitutional
Court of Romania

7.2 Mandatory legal representation

“The rapporteurs suggested that due to complex legal-tech-
nical questions being dealt with before the Constitutional Court,
legal representation of parties should always be required.
Parties who could not afford representation should be given
legal aid.”

CDL(1999)077 Meeting between the Constitutional Court of Albania
and Messrs Bartole and Lopez Guerra on the draft Law on the

ate international complications and result in the responsibility of
the state in public international law. Article 27.of the Vienna
Convention on the Law of Treaties provides clearly that: “A party
may not invoke the provisions of its internal law as justification
for its failure to perform a treaty”. A denunciation of an already
valid treaty due to its non-conformity with the Constitution does
not represent the optimum approach of the state to the valid
norms of international law and values enshrined thereof. The
general tendency is to rather harmonize legal orders of states
(including constitutions) with their international obligations.”

CDL-AD(2002)016 Opinion on the Draft Law on the Constitutional
Court and Corresponding Amendments of the Constitution of the
Republic of Moldova

6.4 National implementation of decisions of 
international jurisdictions

“The text could be amended with provisions aimed at imple-
mentation of the decisions of international jurisdictions, espe-
cially in the field of human rights. The role of the Court in the
field of implementation in Croatia of different norms of interna-
tional instruments on human rights, minorities etc., to which
Croatia adhered, could also be clearly stated. The Law could
even provide for a specific procedure in this respect.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia

6.5 Conflicts of competence between state organs

“The Commission noted already in its opinion on the
Constitution of Ukraine […] that several procedures which could
play an important role for the consolidation of constitutionalism
in Ukraine were not specifically mentioned in the text of the
Constitution:

…
- a provision on conflicts of competence between State organs.

In its opinion, the Commission noted that the Law on the
Constitutional Court seeks to remedy these gaps by using
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7.3.1 Right of access to the file

“To enable the participants in constitutional litigation to duly
present their causes before the court, whether in an oral hear-
ing or in writing, at least the parties (in the strict sense of the
word) and the initiator of non-adversary proceedings should be
granted access to all the documents presented to the Court and
to the records of the case.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

7.3.2 Oral/written procedure

“The requirement of oral hearings can be justified by sev-
eral considerations. It allows for the direct involvement of the
parties, enables their direct contact with the judges and  can
accelerate the procedure. Oral hearings are an aspect of
transparency, which is a core democratic value. Oral hearings
can improve the quality of judicial decision-making because
the judges obtain a more immediate impression of the facts,
of the parties and of their divergent legal opinions. At the same
time, oral hearings serve as a form of democratic control of
the judges by public supervision. Oral hearings thereby rein-
force the confidence of the citizens that justice is dispensed
independently and impartially. They counteract the experience
from previous times that the judgments are the results of
secret contacts or even instructions. Therefore on the
European continent a well-known reform movement emerged
already in the early 20th century that aimed to foster the pri-
macy of “orality” in order to create an immediate contact
between judges, parties, and witnesses. The desired aim of
this reform movement was to make litigation procedures sim-
ple, inexpensive, and quick.”

CDL-AD(2004)035 Opinion on the Draft Federal Constitutional Law
“on modifications and amendments to the Federal Constitutional Law
on the Constitutional Court of the Russian Federation” adopted by the
Venice Commission at its 60th Plenary Session (Venice, 8-9 October
2004)

Organisation and Functioning of the Constitutional Court of the
Republic of Albania

“With regard to Article 7.3 of the Draft Law according to
which the Constitutional Court shall examine exclusively legal
issues, it seems appropriate to require obligatory legal repre-
sentation of parties before Constitutional Court.”

CDL-AD(2002)016 Opinion on the Draft Law on the Constitutional
Court and Corresponding Amendments of the Constitution of the
Republic of Moldova

7.3 Rights of the parties

“In addition, another serious weakness of the procedure is
the absence of any indication on the procedural rights of the
private parties to the dispute.  The law contains a provision on
the introduction of the appeal (Article 42) and that the decision
has to be sent to the appellant (Article 70).  There is however
no indication whether the individual has the right to submit
additional briefs to the Constitutional Court and whether he,
perhaps assisted or represented by a lawyer, can attend and
take part in the session of the Court on his case.  It seems
indispensable that the individual who has brought a case
should also have the right to intervene before the Court. The
tendency of the European Court of Human Rights to apply
Article 6 of the European Convention also to disputes before a
Constitutional Court concerning individuals should be noted.
The Court would therefore be well advised to adopt a liberal
attitude but, in any case, it seems scarcely acceptable that
such an important matter touching individual rights should be
left to the internal regulations or the discretion of the Court and
not be settled by law.”

CDL(1997)018rev Opinion on the law on the Constitutional Court of
Ukraine, adopted at the 31st plenary meeting of the Commission (S.
Bartole & J. Klucka)
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CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

7.5 Dissenting opinions

“The rapporteurs suggested that dissenting opinions should
be made public together with the decisions in the official jour-
nal and not only in the official digest of the Court but already,
which is published annually. Dissenting opinions had the advan-
tage to force the majority in the Court to give a convincing moti-
vation for their opinion. In this way they even help to legitimise
the decision taken by the majority.”

CDL(2000)020 Draft amendments to the Law on the Constitutional
Court of Latvia Results of the Seminar - Secretariat memorandum

8. Effects of decisions

8.1.1 Ex tunc vs. ex nunc effects

«Articles 53 – 56 are not clear about the effect of the
decisions of the Court. It is not clear when the Court «abro-
gates», «repeals» or «annuls» unconstitutional norms.
Therefore, it is not clear if the effects of its decisions are «ex
tunc» or «ex nunc». A possible solution could be to fix the
effects of decisions of the Constitutional Court as «ex tunc»
and to foresee a possible exception allowing under certain
specific circumstances to maintain temporarily the effects of
the annulled act»

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia

8.1.2 Obligation for ordinary courts to reopen case

“Article 33 settles three issues which were raised in the inter-
im opinion: 

“Oral hearings should be obligatory in all the proceedings
where it is important for the decision to gain a broad spectrum
in view of the consequences of the ruling, in particular, in con-
troversies between supreme organs of the States, in federal and
quasi-federal controversies, in the procedures of abstract norm
control on application by public applicants, in impeachment pro-
cedures, (possible) procedures on declaring political parties
unconstitutional, and on the forfeiture of fundamental rights; in
the other kinds of procedures an oral hearing might be provid-
ed facultatively, i.e. if the Court considers it useful to promote
the proceedings.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“[t]he Court should not depend on the parties in its decision
for a written procedure except in cases relating to civil and crim-
inal matters in the sense of Article 6 ECHR.”

CDL-AD(2002)005, Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

7.4 Interlocutory decisions

“…the organic law should provide for a power of the
Constitutional Court in all kings of procedures to render inter-
locutory decisions in order to temporarily enjoin an act or norm
under attack from being enforced and to do [so] not only upon
application of the plaintiff but also proprio motu, i.e. on the
Constitutional Court’s own initiative and discretion.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

“Article 33 settles three issues which were raised in the inter-
im opinion: 

· …
· the Constitutional Court can take interim measures to safe-

guard the position of an applicant and 
· …”
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review its own judgements whenever new circumstances appear
or there is a changing of the provisions upon which the Court
has founded a previous judgement, this can endanger the
Court’s role in the constitutional system. In addition, several
questions need to be clarified: what are the terms of this possi-
bility, what is the relationship of the ãnew” judgment of the
Constitutional Court with earlier decision, what about res judi-
cata objections etc.”

CDL-AD(2002)016 Opinion on the Draft Law on the Constitutional
Court and Corresponding Amendments of the Constitution of the
Republic of Moldova

· …
· the ordinary courts are held to reopen the case which had

been decided on the basis of an unconstitutional normative act
in accordance with provisions of the Criminal and Civil
Procedure Codes (which need to complement the present
Law). 

The constitutional complaint procedure would require more
specific regulation especially as concerns the effects of the
decision as to the unconstitutionality of the normative act on
the individual act which resulted in the alleged violation of
human rights (Article 6 of the Draft Constitutional Law on
Human Rights). Is the individual decision annulled or only
declared as being based on an unconstitutional general norm
and sent back for review to the authority which took the deci-
sion (in most cases the Supreme Court)? Article 33 seems to
imply the second option. This should be spelled out both in this
draft law and in the administrative, civil and criminal procedure
codes. This authority should be obliged to review the case on
the basis of the abrogation of the normative act on which it had
based its decision. The corresponding part of Article 33 could
therefore read “… proceedings on the case in the court that
adopted the final decision shall resume in accordance with pro-
visions of the Criminal Procedure and Civil Procedure Codes on
the basis of the abrogation of the normative act by the
Constitutional Court.”

CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

8.1.3 Re-opening of case by the Constitutional Court

“Re-opening the case upon the discovery of new circum-
stances is highly unusual for constitutional courts. Article 96
runs also counter to Article 135.3 of the Amendment of the
Constitution, according to which “The Constitutional Court shall
perform its activity at the initiative of subjects provided by the
Law on the Constitutional Court.” Among these subjects, there
cannot be the Court itself. If the Court is given the power to
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ïðèñóòñòâóþò è â íàñòîÿùåå âðåìÿ2. Â ÷àñòíîñòè, â ïðàâî-
âîé àíòðîïîëîãèè êîíñòàòèðóåòñÿ ôàêò íàëè÷èÿ â ñîâðå-
ìåííîé ïðàâîâîé æèçíè îïðåäåëåííûõ ìèôîëîãè÷åñêèõ
ñþæåòîâ. Ïî ýòîìó ïîâîäó èçâåñòíûé ôðàíöóçñêèé èññëå-
äîâàòåëü Í. Ðóëàí ïèøåò: «Ñàìè ïî ñåáå âûáîðû  â íàøåì
äåìîêðàòè÷åñêîì îáùåñòâå ïðåäñòàâëÿþò ñîáîé íå÷òî
áîëüøåå, ÷åì ïðîñòî ñïîñîá íàçíà÷åíèÿ íà ðóêîâîäÿùèå
ïîñòû, ýòî ðèòóàë,  â õîäå êîòîðîãî  îáùåñòâî äåìîíñòðè-
ðóåò  ñâîþ ñïëî÷åííîñòü, ïîä÷èíåíèå  ìåíüøèíñòâà áîëü-
øèíñòâó,  â õîäå   èõ ïðîÿâëÿåòñÿ  òàêæå ñîîòíîøåíèå  ëè÷-
íîñòè è âðåìåíè, ôàêòîð îáíîâëåíèÿ. Ïîäîáíî òîìó, êàê â
íåêîòîðûõ  àôðèêàíñêèõ ïëåìåíàõ ìîíàðõ  ïåðèîäè÷åñêè
ïðèäàåòñÿ ñìåðòè  ñ òåì, ÷òîáû   îáùåñòâî ìîãëî êàê áû
“âîçðîäèòüñÿ”, âûáîðû íîâîãî ïðåçèäåíòà, â êîíå÷íîì ñ÷å-
òå, ïðåñëåäóþò òó æå öåëü»3.

Òàêèì îáðàçîì, äðåâíèå ìèôû è ìèôîëîãè÷åñêèå îáðà-
çû â èçìåíåííîì âèäå íàëè÷åñòâóþò â ñîâðåìåííîì îáùå-
ñòâå, â ÷àñòíîñòè â ïðàâîâîé æèçíè, è ïðè âíèìàòåëüíîì
ðàññìîòðåíèè îíè ìîãóò áûòü ýêñïëèöèðîâàíû. Ýòî ÿâëåíèå
ñàìî ïî  ñåáå ïðåäñòàâëÿåò òåîðåòè÷åñêèé èíòåðåñ, íî â
äàííîì ñëó÷àå ìû îáðàòèì âíèìàíèå òîëüêî íà ñîâðåìåí-
íûå ïðàâîâûå ìèôû, â ÷àñòíîñòè íà êîíñòèòóöèîííóþ ìè-
ôîëîãèþ.

Äëÿ èññëåäîâàíèÿ êîíñòèòóöèîííîé ìèôîëîãèè íåîáõî-
äèìî ïðåæäå âñåãî ðàñêðûòü ñîäåðæàíèå è îñîáåííîñòè
ìèôà è ìèôîëîãèè. Ìèôîëîãèÿ, íåñîìíåííî, îäíà èç ôîðì
ìèðîâîççðåíèÿ, âåðíåå ñàìà åñòü è ìèðîâîççðåíèå, òàê æå,
êàê è ôèëîñîôèÿ, ðåëèãèÿ, ìîðàëü. Ñîãëàñíî äîâîëüíî ðàñ-
ïðîñòðàíåííîé òî÷êå çðåíèÿ, ìèôîëîãè÷åñêîå ìèðîâîççðå-
íèå - òàêàÿ ñèñòåìà âçãëÿäîâ íà îáúåêòèâíûé ìèð è íà ìå-
ñòî â íåì ÷åëîâåêà, êîòîðàÿ îñíîâàíà íå íà òåîðåòè÷åñêèõ
äîâîäàõ è ðàññóæäåíèÿõ, à íà õóäîæåñòâåííîì ïåðåæèâà-
íèè ìèðà, ëèáî íà îáùåñòâåííûõ èëëþçèÿõ, ðîæäåííûõ íå-
àäåêâàòíûì âîñïðèÿòèåì áîëüøèìè ãðóïïàìè ëþäåé ñîöè-
àëüíûõ ïðîöåññîâ è ñâîåé ðîëè â íèõ4. 

Î. Ñòåïàíÿí
ñòàðøèé íàó÷íûé ñîòðóäíèê Èíñòèòóòà 

ôèëîñîôèè, ñîöèîëîãèè è ïðàâà ÍÀÍ ÐÀ,
êàíäèäàò þðèäè÷åñêèõ íàóê

Î êîíñòèòóöèîííîé ìèôîëîãèè

Îäíîé èç îñîáåííîñòåé  ñîçíàíèÿ ÿâëÿåòñÿ åãî ìèôîëî-
ãè÷íîñòü. Ìèôîëîãè÷åñêèå ÷åðòû ïðèñóùè òàêæå ïðàâîâîìó
ñîçíàíèþ.

Ïðè ïîâåðõíîñòíîì âçãëÿäå íà ìèôîëîãèþ ìîæåò ïîêà-
çàòüñÿ, ÷òî ìèôû ïðèñóùè ëèøü ìûøëåíèþ ëþäåé äðåâíåé-
øèõ  âðåìåí è ìèôîòâîð÷åñòâî íå èìååò ìåñòà â ñîâðåìåí-
íîì ìèðå. Ìû æèâåì â òðåòüåì òûñÿ÷åëåòèè, è ìàëî êòî âå-
ðèò ìèôè÷åñêèì ñóùåñòâàì è èñòîðèÿì. Îäíàêî ïðè âíèìà-
òåëüíîì ðàññìîòðåíèè îáíàðóæèâàåòñÿ, ÷òî â  îáùåñòâåí-
íîì ñîçíàíèè è  â ñðåäå îïðåäåëåííûõ ñîöèàëüíûõ ãðóïï
áûòóþò ðÿä ôàíòàñòè÷åñêèõ èäåé è ìíîæåñòâî ìèôîëîãè÷å-
ñêèõ ïðåäñòàâëåíèé.

Ìèôîëîãè÷åñêîå ìûøëåíèå ïðèñóùå ñîâðåìåííîìó ÷å-
ëîâåêó òàê æå, êàê è åãî äàëåêèì ïðåäêàì. Èçìåíèëèñü
òîëüêî ñîäåðæàíèå è ôîðìû ïðîÿâëåíèÿ ìèôîâ. Èññëåäî-
âàòåëè ìèôîëîãè÷åñêîãî ìûøëåíèÿ îòìå÷àþò, ÷òî îïðåäå-
ëåííûå àñïåêòû  è ôóíêöèè ìèôîëîãè÷åñêîãî ìûøëåíèÿ ÿâ-
ëÿþòñÿ âàæíîé ñîñòàâëÿþùåé ñóùíîñòè ÷åëîâåêà1.

Ýòè ñîîáðàæåíèÿ íåëüçÿ èñòîëêîâûâàòü òàê, ÷òî â äðåâ-
íèå âðåìåíà ÷åëîâå÷åñòâî èìåëî ñâîè ìèôû, à ñîâðåìåí-
íûé ìèð ñîçäàåò ñîáñòâåííóþ ìèôîëîãèþ. Ýòî îò÷àñòè òàê.
Íî íåîáõîäèìî èìåòü â âèäó, ÷òî äðåâíèå ìèôîëîãè÷åñêèå
îáðàçû íèêîãäà ïîëíîñòüþ íå èñ÷åçàëè èç ÷åëîâå÷åñêîãî
ìûøëåíèÿ, îíè ïðåîáðàçèëèñü è â çàâóàëèðîâàííîì âèäå
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äàåòñÿ íà îñíîâå ðàíåå ñóùåñòâóþùåé ñåìèîëîãè÷åñêîé
ñèñòåìû. Òî, ÷òî â ïåðâè÷íîé ñèñòåìå áûëî çíàêîì, èòîãîì
àññîöèàöèè  ïîíÿòèÿ è îáðàçà, âî âòîðè÷íîé ñèñòåìå îêà-
çûâàåòñÿ âñåãî ëèøü îçíà÷àþùèì9. Çíàê âòîðè÷íîé ñåìè-
îëîãè÷åñêîé ñèñòåìû ñîáñòâåííî è åñòü ìèô. Ñèëà ìèôà â
òîì, ÷òî îí, áóäó÷è âñåãî ëèøü ñåìèîëîãè÷åñêîé ñèñòåìîé,
âîñïðèíèìàåòñÿ êàê ôàêòè÷åñêàÿ ñèñòåìà.

Íåîáõîäèìî îòìåòèòü, ÷òî ñåìèîëîãè÷åñêîå ó÷åíèå î
ìèôå íå ïðîòèâîðå÷èò ïîëîæåíèÿì, ñôîðìóëèðîâàííûì
À.Ô. Ëîñåâûì. Ïðîñòî îíè èññëåäîâàëè îäíî è òî æå ÿâëå-
íèå ñ ðàçíûõ òî÷åê çðåíèÿ,  îäèí - ñ ñåìèîëîãè÷åñêîé, äðó-
ãîé - ñ äèàëåêòèêî-ôåíîìåíîëîãè÷åñêîé. Ýòè ïðåäñòàâëå-
íèÿ î ìèôå è ìèôîëîãèè ïîìîãóò âûÿñíèòü ñóòü êîíñòèòó-
öèîííûõ ìèôîâ è ðàñêðûòü ðàçíûå ïëàñòû êîíñòèòóöèîí-
íîé ìèôîëîãèè.

Â ÷àñòíîñòè, â ïðàâîâîì æèçíåííîì ìèðå ñòðàí ïîñòñî-
âåòñêîãî ïðîñòðàíñòâà ìîæíî îáíàðóæèòü íåñêîëüêî ìèôî-
ëîãè÷åñêèõ ïëàñòîâ. Âî-ïåðâûõ, îòãîëîñêè äðåâíåéøèõ ìè-
ôîâ, êîòîðûå â èçìåíåííîì âèäå äîøëè äî íàøèõ äíåé, âî-
âòîðûõ, çàèìñòâîâàííûå, â îñíîâíîì êîììóíèñòè÷åñêèå è
åâðîïîöåíòðèñòñêèå ìèôû, â-òðåòüèõ, ñèòóàòèâíûå ìèôû,
êîòîðûå ÿâëÿþòñÿ ðåçóëüòàòîì îôèöèàëüíîé ìèôîòâîð÷åñ-
êîé äåÿòåëüíîñòè âëàñòåé, îïïîçèöèîííûõ ñèë è íàðîäíûõ
ìàññ. Ýòè ìèôîëîãè÷åñêèå ïðåäñòàâëåíèÿ ïðîÿâëÿþòñÿ â
îáûäåííîì ïðàâîñîçíàíèè, â Êîíñòèòóöèÿõ è â ðàçíûõ íîð-
ìàòèâíî-ïðàâîâûõ àêòàõ, â ïðîãðàììíûõ ïîëîæåíèÿõ ïîëè-
òè÷åñêèõ ïàðòèé è îáùåñòâåííûõ îðãàíèçàöèé, â äåÿòåëüíî-
ñòè ãîñóäàðñòâåííûõ, ïîëèòè÷åñêèõ è îáùåñòâåííûõ èíñòè-
òóòîâ è ãðàæäàí.    

Îòãîëîñêè äðåâíåéøèõ ìèôîâ ìîæíî îáíàðóæèòü íà ãî-
ñóäàðñòâåííûõ ãåðáàõ ìíîãèõ ñîâðåìåííûõ ãîñóäàðñòâ Åâ-
ðîïû, ÑØÀ, Ðîññèè è äðóãèõ ñòðàí. Îòãîëîñêè äðåâíåéøèõ
ìèôîâ îò÷åòëèâî ïðîÿâëÿþòñÿ, â ÷àñòíîñòè, íà Ãåðáå ÐÀ. Â
öåíòðå íà ùèòå èçîáðàæåíû ãîðà Àðàðàò ñ Íîåâûì êîâ÷å-
ãîì è ãåðáàìè ÷åòûðåõ öàðñòâ èñòîðè÷åñêîé Àðìåíèè. Ùèò
ïîääåðæèâàþò îðåë è ëåâ. Ïîä ùèòîì èçîáðàæåíû ìå÷,
âåòâü, ñíîï êîëîñüåâ, öåïü è ëåíòà. Ãåðá Àðìåíèè – òèïè÷-

Âûäàþùèéñÿ ðóññêèé ôèëîñîô À.Ô. Ëîñåâ ðàçëè÷àåò
ìèôîëîãèþ è ìèô.

Åñëè ìèô – êîíêðåòíåéøåå è ðåàëüíåéøåå ÿâëåíèå ñó-
ùåãî, áåç âñÿêèõ âû÷åòîâ è îãîâîðîê, êîãäà îí ïðåäñòàåò
êàê æèâàÿ äåéñòâèòåëüíîñòü, òî ìèôîëîãèÿ åñòü ëîãîñ ìèôà
èëè îñîçíàíèå ìèôè÷åñêîé äåéñòâèòåëüíîñòè5.

Â äðóãîì èññëåäîâàíèè, ñïåöèàëüíî ïîñâÿùåííîì ìèôî-
ëîãèè, èçó÷àÿ ìèô äèàëåêòè÷åñêè-ôåíîìåíîëîãè÷åñêèì ìå-
òîäîì, îí ñëåäóþùèì îáðàçîì ðàñêðûâàåò ñîäåðæàíèå ìè-
ôà: «Ìèô – òàêàÿ äèàëåêòè÷åñêè íåîáõîäèìàÿ êàòåãîðèÿ
ñîçíàíèÿ è áûòèÿ (1), êîòîðàÿ äàíà êàê âåùåñòâåííî-æèç-
íåííàÿ ðåàëüíîñòü (2), ñóáúåêò-îáúåêòíîãî, ñòðóêòóðíî âû-
ïîëíåííîãî (â îïðåäåëåííîì îáðàçå) âçàèìîîáåùàíèÿ (3),
ãäå îòðåøåííàÿ îò èçîëèðîâàííî-àáñòðàêòíîé âåùíîñòè
æèçíü (4) ñèìâîëè÷åñêè ïðåòâîðåíà â äîðåôëåêòèâíî-èí-
ñòèíêòèâíûé, èíòóèòèâíî ïîíèìàåìûé óìíî-ýíåðãè÷íûé
ëèê(6)»6.

Ñîâðåìåííûå èññëåäîâàòåëè îïèñûâàþò ìèô êàê äåôîð-
ìèðîâàííûé îáðàç äåéñòâèòåëüíîñòè, ñîîòâåòñòâåííî, îñ-
íîâíîé ôóíêöèåé ìèôà ñ÷èòàþò äåôîðìèðîâàíèå îáðàçà
ìèðà. Èçâåñòíûé ôðàíöóçñêèé ñåìèîëîã Ð.Áàðò ñ÷èòàåò, ÷òî
ìèô – ýòî ñëîâî, è êàê òàêîâîé, ìèô ïðåäñòàâëÿåò ñîáîé
êîììóíèêàòèâíóþ ñèñòåìó, íåêîòîðîå ñîîáùåíèå. Èç ýòîãî
ñëåäóåò, ÷òî ìèôîì ìîæåò ñòàòü âñå, ÷òî ïîêðûâàåòñÿ äèñ-
êóðñîì7. Ð.Áàðò ìèô ðàññìàòðèâàåò êàê ñåìèîëîãè÷åñêóþ
ñèñòåìó. Ëþáàÿ ñåìèîëîãè÷åñêàÿ ñèòåìà òðåõ÷ëåííà. Åå
ýëåìåíòàìè ÿâëÿþòñÿ îçíà÷àþùèé è îçíà÷àåìûé, êîòîðûå
ñîåäèíÿþò ðàçíîïîðÿäêîâûå îáúåêòû è íàõîäÿòñÿ â îòíî-
øåíèÿõ ýêâèâàëåíòíîñòè, è èòîã àññîöèàöèè ýòèõ äâóõ ýëå-
ìåíòîâ – çíàê8. Ñ ñåìèîëîãè÷åñêîé òî÷êè çðåíèÿ, îçíà÷àþ-
ùåå âñåãäà ïóñòî, â ïðîòèâîïîëîæíîñòü çíàêó, êîòîðûé âñå-
ãäà ïîëîí, èìååò îïðåäåëåííûé ñìûñë. Ýòî è îïðåäåëÿåò
îñîáåííîñòè ìèôà êàê ñåìèîëîãè÷åñêîé ñèñòåìû. Ìèô ÿâ-
ëÿåòñÿ âòîðè÷íîé ñåìèîëîãè÷åñêîé ñèñòåìîé, ïîñêîëüêó ñîç-
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9 Áàðò Ð. Ìèôîëîãèÿ. - Ì., 2000. - Ñ. 239.

5 Ëîñåâ À.Ô. Ôèëîñîôèÿ èìåíè. - Ì., 1990. - Ñ.194.
6 Ëîñåâ À.Ô. Ìèôîëîãèÿ // B êí. Ëîñåâ À.Ô. Ôèëîñîôèÿ. Ìèôîëîãèÿ. Êóëüòóðà.  -

Ì., 1991. - Ñ. 74.
7 Áàðò Ð. Ìèôîëîãèÿ. - Ì., 2000. - Ñ. 233.
8 Áàðò Ð. Ìèôîëîãèÿ. - Ì., 2000. - Ñ. 237.



Îñíîâíûìè ìèôàìè åâðîïîöåíòðèçìà ÿâëÿþòñÿ ìèôû î
òîì, ÷òî Çàïàä – ýòî èóäåî-õðèñòèàíñêàÿ öèâèëèçàöèÿ; Çà-
ïàä – ïðîäîëæåíèå àíòè÷íîé öèâèëèçàöèè; çàïàäíàÿ öèâè-
ëèçàöèÿ ñîçäàëà êóëüòóðó – ôèëîñîôèþ, ïðàâî, íàóêó, òåõ-
íèêó è òåõíîëîãèþ, êîòîðàÿ äîìèíèðóåò â ìèðå è ïðåäîïðå-
äåëÿåò æèçíü ÷åëîâå÷åñòâà; çàïàäíûé ÷åëîâåê, ïðåæäå âñå-
ãî, - ÷åëîâåê ýêîíîìè÷åñêèé, êîòîðûé, ïðåñëåäóÿ ñîáñòâåí-
íûå èíòåðåñû, ñîçäàë ðûíî÷íóþ ýêîíîìèêó è ñ÷àñòëèâî â
íåé æèâåò; ñòðàíû «òðåòüåãî ìèðà» îòñòàëè è ìîãóò ðàçâè-
âàòüñÿ òîëüêî ïî òîìó æå ïóòè, ÷òî è Çàïàä, ò. å. òîëüêî ÷å-
ðåç èìèòàöèþ Çàïàäà10.

Óêàçàííûå ìèôîëîãè÷åñêèå ïðåäñòàâëåíèÿ êîíêðåòèçè-
ðîâàíû, â ÷àñòíîñòè, â ìèôîëîãèè ëèáåðàëèçìà è äåìîêðà-
òèè, êîòîðûå âîïëîùåíû â Êîíñòèòóöèÿõ. Ýòè ìèôîëîãè÷åñ-
êèå ïðåäñòàâëåíèÿ âîçíèêëè â Çàïàäíîé Åâðîïå â 18 âåêå â
ëîíå ïðîòåñòàíòèçìà è ìàññîíñêèõ îðãàíèçàöèé. ×òîáû íå
áûòü ãîëîñëîâíûì, îòìåòèì, ÷òî â 18 âåêå âñÿ Åâðîïà áûëà
ïîêðûòà øèðîêîé ñåòüþ ìàññîíñêèõ îðãàíèçàöèè, ÷ëåíàìè
êîòîðûõ áûëè êîðîëè è ïðèíöû, ïðåäñòàâèòåëè àðèñòîêðà-
òèè è öåðêîâíûå äåÿòåëè, ó÷åíûå è ëþäè èñêóññòâà. Ìàññî-
íàìè áûëè âèäíûå äåÿòåëè ôðàíöóçñêîé ðåâîëþöèè Ìàðàò
è Ðîáåñïüåð, ìíîãèå æèðàíäèñòû è ÿêîáèíöû, îòöû - îñíî-
âàòåëè ïðîñâåùåíèÿ, ýíöèêëîïåäèñòû è ò.ä.11

Â ëèáåðàëüíîé ìèôîëîãèè öåíòðàëüíîå ìåñòî çàíèìàþò
ìèôû î ëè÷íîñòè è îáùåñòâå. Ñîãëàñíî ýòîé ìèôîëîãèè,
ëè÷íîñòü åñòü öåëîñòíàÿ, àâòîíîìíàÿ åäèíèöà, êîòîðîé
ïðèñóùè ðàññóäîê, ñîáñòâåííûå ïîòðåáíîñòè è èíòåðåñû.
Ëè÷íîñòü – âûñøàÿ ðåàëüíîñòü è èìååò àáñîëþòíóþ öåí-
íîñòü.  Àáñîëþòíîñòü ëè÷íîñòè è åå öåííîñòü îáóñëàâëèâà-
þò àáñîëþòíûé õàðàêòåð åå äîñòîèíñòâà, ïðàâ è ñâîáîä.
Îòëè÷èòåëüíàÿ ÷åðòà ëè÷íîñòè – ðàññóäèòåëüíîñòü, ñ ïî-
ìîùüþ êîòîðîé ëè÷íîñòü ðàöèîíàëèçèðóåò îêðóæàþùóþ
ñðåäó, ìîæåò ñîåäèíèòü, ðàçäåëèòü è êâàëèôèöèðîâàòü ÿâ-
ëåíèÿ âíåøíåãî è âíóòðåííåãî ìèðîâ. Ðàññóäîê – ïîñëåä-
íåå è åäèíñòâåííîå ñðåäñòâî, êîòîðîå äåëàåò âîçìîæíûì
ïîçíàíèå âåùè, ÿâëåíèÿ, ïîðÿäîê âåùåé è îöåíèâàòü èõ ñ
òî÷êè çðåíèÿ öåëåé è èíòåðåñîâ ëè÷íîñòè. Êîãäà èíäèâèä

íàÿ ñåìèîëîãè÷åñêàÿ ñèñòåìà, çíàê, çíà÷åíèå êîòîðîãî ñî-
äåðæèò îïðåäåëåííûé ìèôîëîãè÷åñêèé ñìûñë. Ãîðà Àðàðàò
è Íîåâ êîâ÷åã ñèìâîëèçèðóþò äðåâíåéøèå èñòîêè Àðìåíèè
è àðìÿíñêîãî íàðîäà. Ìèôîëîãè÷åñêèé ñìûñë ýòèõ ñèìâî-
ëîâ â òîì, ÷òî Àðìåíèÿ – áèáëåéñêàÿ ñòðàíà, ïðîèñõîæäå-
íèå àðìÿí íåïîñðåäñòâåííî ñâÿçàíî ñ ïàòðèàðõîì Íîåì,
êîòîðûé ïîñëå ïîòîïà ñâîèì êîâ÷åãîì, îñòàíîâèâøèìñÿ íà
âåðøèíå ãîðû Àðàðàò, ïîëîæèë íà÷àëî íîâîé æèçíè ÷åëîâå-
÷åñòâà. Àðìåíèÿ, ñëåäîâàòåëüíî, - êîëûáåëü íîâîé öèâèëè-
çàöèè. Ìûñëü î äðåâíåéøèõ èñòîêàõ è äðåâíåì ïðîèñõîæ-
äåíèè íàðîäà èìåþò ìàãè÷åñêèé – ìèôîëîãè÷åñêèé ñìûñë,
òàê êàê â äðåâíîñòè ñòàâèëè çíàê ðàâåíñòâà ìåæäó äðåâíèì
ïðîèñõîæäåíèåì è áëàãîðîäñòâîì íàðîäà. ×åì äðåâíåå íà-
ðîä, òåì áëàãîðîäíåå. Ãåðá Àðìåíèè âíóøàåò, ÷òî èñòîðèÿ
àðìÿí ñâÿçàíà ñ Íîåì,  à èñòîðèÿ ÷åëîâå÷åñòâà - ñ Àðìåíè-
åé, â öåíòðå êîòîðîé íàõîäèòñÿ áèáëåéñêàÿ ãîðà Àðàðàò.
Ãåðá êîíñòèòóèðóåò íåêóþ ìèñòè÷åñêóþ ñâÿçü ìåæäó àðìÿ-
íàìè è ïàòðèàðõîì Íîåì, à ÷åðåç Íîÿ – ñ ñàìèì Áîãîì.

Âêëþ÷åíèå ãåðáîâ ÷åòûðåõ öàðñòâ èñòîðè÷åñêîé Àðìå-
íèè â ãåðá âíóøàåò ìèôîëîãè÷åñêîå ïðåäñòàâëåíèå, ÷òî Ðåñ-
ïóáëèêà Àðìåíèÿ – âîïëîùåíèå è âîçðîæäåíèå äðåâíèõ àð-
ìÿíñêèõ öàðñòâ, ñëåäîâàòåëüíî, ãîñóäàðñòâåííîñòü Àðìå-
íèè ïðîäîëæèòåëüíà è âå÷íà. Ùèò ïîääåðæèâàþò îðåë è
ëåâ - ñàìûå ñèëüíûå è ãîðäûå îñîáè æèâîòíîãî ìèðà, è ýòî
âíóøàåò ìûñëü î ìîùè è íåïîáåäèìîñòè àðìÿí. Èçîáðà-
æåííûå ïîä ùèòîì ìå÷, âåòâü è ñíîï êîëîñüåâ ñèìâîëèçè-
ðóþò ãîòîâíîñòü àðìÿí áîðîòüñÿ è ñîçèäàòü âî èìÿ áóäóùå-
ãî. ×òî ñèìâîëèçèðóþò èçîáðàæåííûå ïîä ùèòîì öåïü è
ëåíòà – òðóäíî ñêàçàòü, íî ëþäè ñ áîãàòûì âîîáðàæåíèåì
íåïðåìåííî ðàñøèôðóþò è ýòè çíàêè. 

Òåîðåòè÷åñêèé èíòåðåñ ïðåäñòàâëÿþò òàêæå êîììóíèñòè-
÷åñêèå è åâðîïîöåíòðèñòñêèå êîíñòèòóöèîííûå ìèôû. ×òî
êàñàåòñÿ êîììóíèñòè÷åñêèõ ìèôîâ, èõ îñòàòêè ñîõðàíèëèñü
â ïîëèòè÷åñêèõ ïðîãðàììàõ íåêîòîðûõ ïàðòèé è â îáûäåí-
íîì ïðàâîñîçíàíèè. Òàê êàê ïîñëå ïàäåíèÿ ÑÑÑÐ è ñîäðóæå-
ñòâà ñîöèàëèñòè÷åñêèõ ñòðàí êîììóíèñòè÷åñêèå ìèôîëîãè-
÷åñêèå ïðåäñòàâëåíèÿ â äîñòàòî÷íîé ìåðå äåìèôîëîãèçèðî-
âàíû, âêðàòöå îñòàíîâèìñÿ íà åâðîïîöåíòðèñòñêèõ ìèôàõ,
îòðàæåííûõ â Êîíñòèòóöèÿõ è çàêîíàõ ìíîãèõ ãîñóäàðñòâ.
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10 Êàðà-Ìóðçà Ñ. Åâðîïîöåíòðèçì - ýäèïîâ êîìïëåêñ èíòåëëèãåíöèè. - Ì., 2002. - Ñ.15.
11 Äóãèí À. Ôèëîñîôèÿ ïîëèòèêè.  - Ì., 2004. - Ñ. 276.



êîíå÷íîãî ïîâûøåíèÿ áëàãîñîñòîÿíèÿ - èäåè äóðíîé áåñêî-
íå÷íîñòè. ×òî êàñàåòñÿ ñìûñëà ÷åëîâå÷åñêîãî ñóùåñòâîâà-
íèÿ, òî òàêàÿ ïðîáëåìà îêàçûâàåòñÿ âîîáùå çà ïðåäåëàìè
ëèáåðàëüíîé ìèôîëîãèè. 

Âñÿ ýòà  ìèôîëîãèÿ  âîïëîùåíà â êîíñòèòóöèÿõ ìíîãèõ
ãîñóäàðñòâ. Êîíñòèòóöèîííóþ ìèôîëîãèþ ñëåäóåò îòëè÷àòü
îò êîíñòèòóöèîííîãî èäåàëà. Åñëè êîíñòèòóöèîííûé ìèô -
èç îáëàñòè ñóùåãî, òî  êîíñòèòóöèîííûé  èäåàë - èç îáëàñ-
òè äîëæíîãî. Íåîáõîäèìî  èìåòü â âèäó, ÷òî ìèôîëîãè÷åñ-
êèå ïðåäñòàâëåíèÿ, âîïëîùàÿñü â êîíñòèòóöèÿõ, ïðåâðàùà-
þòñÿ â êîíñòèòóöèîííûé èäåàë, êîòîðûé íàïîëíÿåòñÿ ïðà-
âîâîé ýíåðãèåé è ñòàíîâèòñÿ ðåàëüíîé ñèëîé, ïðåîáðàçóþ-
ùåé  ïîëèòèêî-ïðàâîâóþ ðåàëüíîñòü.

Åñëè êîíñòèòóöèîííûé èäåàë ðåçêî îòëè÷àåòñÿ îò ñóùåñò-
âóþùåé ïîëèòèêî-ïðàâîâîé ðåàëüíîñòè,  ÷òî èìååò ìåñòî â
ñòðàíàõ ïîñòñîâåòñêîãî ïðîñòðàíñòâà, òî ñîçäàþòñÿ ìíîãî-
÷èñëåííûå ñèòóàòèâíûå  êîíñòèòóöèîííûå ìèôû, èñêàæàþ-
ùèå è ïðèóêðàøèâàþùèå äàëåêóþ îò êîíñòèòóöèîííîãî
èäåàëà ïîëèòèêî-ïðàâîâóþ ðåàëüíîñòü èëè æå  äèñêðåäèòè-
ðóþùèå êîíñòèòóöèîííûé èäåàë.

Ýòè ñèòóàòèâíûå êîíñòèòóöèîííûå ìèôû ñîñòàâëÿþò
òðåòèé ìèôîëîãè÷åñêèé ïëàñò. Îí îáðàçóåòñÿ âñëåäñòâèå
îôèöèàëüíîé ìèôîòâîð÷åñêîé äåÿòåëüíîñòè âëàñòåé, îïïî-
çèöèîííûõ ñèë è íàðîäíûõ ìàññ. Ýòîò ìèôîëîãè÷åñêèé
ïëàñò ðàçíîðîäåí, èçìåí÷èâ, ÷àñòî ñîçäàåòñÿ, èñõîäÿ èç
êîíêðåòíûõ èíòåðåñîâ è öåëåé âëàñòåé è îïïîçèöèè, à òàê-
æå ÿâëÿåòñÿ ñâîåîáðàçíûì òâîð÷åñòâîì ñîöèàëüíûõ ãðóïï è
íàðîäíûõ ìàññ.

Èíòåíñèâíîé ìèôîòâîð÷åñêîé äåÿòåëüíîñòüþ çàíèìàþò-
ñÿ îñîáåííî ãîñóäàðñòâåííûå èíñòèòóòû  è ïîëèòè÷åñêèå
ïàðòèè. Â ïðàâîâîé àíòðîïîëîãèè óêàçûâàåòñÿ, ÷òî òîòàëè-
òàðíûå ãîñóäàðñòâà èëè ãîñóäàðñòâà, èäóùèå ïî òîòàëèòàð-
íîìó ïóòè, - ÷óäîâèùíûå ïîðîæäåíèÿ ìèôîâ. Òàêèå ãîñó-
äàðñòâà äåëàþò âñå, ÷òîáû çàíÿòü ìåñòî Áîãà â ñîçíàíèè
ëþäåé. Ñ ýòîé öåëüþ îíè ñîçäàþò ìèôîëîãèþ, êîòîðàÿ ïî-
ëíîñòüþ äåôîðìèðóåò îáðàç ðåàëüíîñòè. Ïîñêîëüêó òîòàëè-
òàðíîå ãîñóäàðñòâî ñòðåìèòñÿ ê âëàñòè íàä îáùåñòâîì è
ëè÷íîñòüþ, îíî ïûòàåòñÿ ôîðìèðîâàòü òàêèå ïðåäñòàâëå-
íèÿ î ãîñóäàðñòâå, êîòîðûå ñîîòâåòñòâóþò ñâîèì ñîáñòâåí-
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ïîÿâëÿåòñÿ íà ñâåò, åãî ñîçíàíèå, ïî âûðàæåíèþ Ëîêêà, ÷è-
ñòàÿ äîñêà, íà êîòîðîé ñâîè çíàêè ñòàâèò ñðåäà è òåì ñà-
ìûì ôîðìèðóåò ëè÷íîñòü. Ïîñðåäñòâîì ðàññóäêà ëè÷íîñòü
âçàèìîäåéñòâóåò ñ ðåàëüíîñòüþ è îïðåäåëÿåò ïóòü ñâîåé
æèçíè.

Âòîðàÿ ñîñòàâëÿþùàÿ ëèáåðàëüíîé ìèôîëîãèè – ìèô îá
îáùåñòâå. Ñîãëàñíî ýòîìó ìèôó, îáùåñòâî åñòü ñóììà íà-
äåëåííûõ ðàññóäêîì ñàìîäîñòàòî÷íûõ, èìåþùèõ äîñòîèí-
ñòâî è àáñîëþòíóþ öåííîñòü àâòîíîìíûõ èíäèâèäîâ. Ýòà
ñóììàðíàÿ öåëîñòíîñòü – íîâàÿ è îñîáàÿ ôîðìà îðãàíèçà-
öèè æèçíè èíäèâèäîâ, òàê íàçûâàåìîå ãðàæäàíñêîå îáùå-
ñòâî, ãäå êàæäûé èíäèâèä ïðåñëåäóåò ñâîè ýãîèñòè÷åñêèå
öåëè, èùåò óäîâîëüñòâèÿ, ñòðåìèòñÿ ê áëàãîñîñòîÿíèþ è
ñ÷àñòüþ. Â òàêîì îáùåñòâå ñòðåìëåíèÿ è öåëè èíäèâèäîâ
íå ìîãóò áûòü êàêèì-ëèáî îáðàçîì îãðàíè÷åíû, îíè äîëæíû
áûòü ñâîáîäíû, êðîìå òåõ ñëó÷àåâ, êîãäà ñòðåìëåíèÿ è öå-
ëè îäíèõ ñòàëêèâàþòñÿ ñ àíàëîãè÷íûìè öåëÿìè è ñòðåìëå-
íèÿìè äðóãèõ. Ñðåäñòâîì ðåãóëèðîâàíèÿ òàêèõ êîíôëèêòîâ
ÿâëÿåòñÿ ïðàâî, êîòîðîå îñíîâàíî íà ïðèíöèïàõ ñâîáîäû,
ôîðìàëüíîãî ðàâåíñòâà è ñïðàâåäëèâîñòè.

Èç ýòèõ äâóõ ìèôîâ ïðîèñõîäÿò äðóãèå, ÷àñòíûå ìèôîëî-
ãè÷åñêèå èäåè. Îäíîé èç òàêèõ èäåé ÿâëÿåòñÿ êîíñòèòóöèî-
íàëèçì, êîòîðûé âíóøàåò, ÷òî âëàñòü ôîðìèðóåòñÿ ãðàæ-
äàíñêèì îáùåñòâîì, à ãîñóäàðñòâî åñòü îðãàíèçàöèÿ, êîòî-
ðàÿ ñëóæèò ãðàæäàíñêîìó îáùåñòâó è ëè÷íîñòè. Êîíñòèòó-
öèÿ îáëàäàåò âûñøåé þðèäè÷åñêîé  ñèëîé, îòðàæàåò âîëþ
âñåãî îáùåñòâà è, êàê ïðàâèëî, ïðèíèìàåòñÿ ïîñðåäñòâîì
ðåôåðåíäóìà. Ìèôîëîãè÷åñêèìè ÿâëÿþòñÿ è òàêèå èäåè,
êàê èäåÿ ðàçäåëåíèÿ âëàñòåé, ïðàâîâîãî ãîñóäàðñòâà, íåçà-
âèñèìîñòè ñóäîâ, íåçûáëåìîñòè ïðàâ è ñâîáîä ëè÷íîñòè è
äðóãèå. Ýòè ìèôîëîãè÷åñêèå èäåè ëèøàþò èíäèâèäîâ è îá-
ùåñòâî îíòîëîãè÷åñêèõ îñíîâ. Åñëè íîñèòåëåé èäåé ëèáå-
ðàëüíîé ìèôîëîãèè ñïðîñèòü, â ÷åì ñìûñë ëèáåðàëüíîãî
îáùåñòâà  è ïðàâîâîãî ãîñóäàðñòâà, â ëó÷øåì ñëó÷àå, ìîæ-
íî ïîëó÷èòü ñòîëü æå ìèôîëîãè÷åñêèé îòâåò, ÿêîáû èõ
ñìûñë â îáåñïå÷åíèè âå÷íîãî ïðîãðåññà, áëàãîñîñòîÿíèÿ è
ñ÷àñòüÿ ëþäåé. Íî âîïðîñ î òîì, äëÿ ÷åãî íóæåí áåñêîíå÷-
íûé ïðîãðåññ è ïîâûøåíèå áëàãîñîñòîÿíèÿ, îñòàíåòñÿ áåç
îòâåòà. Î÷åâèäíî, ÷òî èäåè áåñêîíå÷íîãî ïðîãðåññà è áåñ-
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SUMMARY

One of the peculiarities of the conscientiousness is its
mythologisy; the mythological features are inherent in also to
the legal conscientiousness. 

Mythological mentality is inherited to the modern man as well
as to its far ancestors. Only the content and the forms of
appearance of the myths have changed. It is necessary to men-
tion that the ancient mythological characters have not disap-
peared completely from the human mentality but have changed
and are present also nowadays. Particularly, in the legal anthro-
pology, the fact of availability of present-day legal life of definite
mythological plot is stated.

Thus, the ancient myths and mythological features are pre-
sent in the modern society though in a changed option, and
after consideration they can be explicated. In this case, we can
pay attention only to the modern legal myths, particularly, to the
constitutional mythology.

In the legal world the states of the post-soviet space a sev-
eral mythological layers were discovered. First, the echoes of
the ancient myths, second, owed mainly in communist and
euro-central myths, third, situation of myths.

The echoes of the ancient myths can be discovered in the
state emblems of many modern states of Europe, the USA,
Russia and other states. The echoes of ancient myths definite-
ly appear also in the emblem of the RA.

The communist and Euro-centric constitutional myths cause
definite theoretical interest. What concerns the communist
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íûì èíòåðåñàì12. Îäíàêî ñâîþ ìèôîëîãèþ ñîçäàþò íå òîëü-
êî òîòàëèòàðíûå, íî è äåìîêðàòè÷åñêèå ãîñóäàðñòâà, èñõî-
äÿ èç ñâîèõ èíòåðåñîâ. Îíè ôîðìèðóþò ñâîè ïðåäñòàâëåíèÿ
î ãîñóäàðñòâå, ãðàæäàíñêîì îáùåñòâå è ëè÷íîñòè. Ýòè ìè-
ôû ôîðìèðóþòñÿ â íåäðàõ ãîñóäàðñòâåííîãî àïïàðàòà, çà-
òåì ðàñïðîñòðàíÿþòñÿ ñ ïîìîùüþ òåëåâèäåíèÿ, ðàäèî è
äðóãèõ ñðåäñòâ ìàññîâîé èíôîðìàöèè. Ýòè ìèôû ìîãóò îá-
ëåêàòüñÿ â ðàçíûå ôîðìû, òàêèå êàê ðåêëàìà, îôèöèàëüíîå
ñîîáùåíèå, âûñòóïëåíèÿ äîëæíîñòíûõ ëèö, èñêàæåííàÿ èí-
ôîðìàöèÿ î ëè÷íîé, ñåìåéíîé è îáùåñòâåííîé æèçíè ãîñó-
äàðñòâåííûõ ìóæåé.

Ïðèìå÷àòåëüíîé ÷åðòîé êîíñòèòóöèîííîé ìèôîëîãèè,
çàíèìàþùåé âàæíîå ìåñòî â îáûäåííîì ïðàâîñîçíàíèè,
ÿâëÿåòñÿ îòîæäåñòâëåíèå ãîñóäàðñòâà ñ ãëàâîé ãîñóäàðñò-
âà. Íå ñ çàêîíîäàòåëüíûìè, èñïîëíèòåëüíûìè èëè ñóäåáíû-
ìè îðãàíàìè, à èìåííî ñ ãëàâîé ãîñóäàðòñâà. È ïîñêîëüêó
ãîñóäàðñòâî îòîæäåñòâëÿåòñÿ ñ îäíèì, ïóñòü è âûñøèì äîë-
æíîñòíûì ëèöîì, òî  ñïëåòàþòñÿ è ðàñïðîñòðàíÿþòñÿ ðàç-
ëè÷íûå ìèôû èìåííî âîêðóã ëè÷íîñòè ãëàâû ãîñóäàðñòâà, è
ïîñòåïåííî åãî ëè÷íîñòü îêóòûâàåòñÿ òîíêîé, ïî÷òè íåçà-
ìåòíîé ïåëåíîé ìèôà. Íåîáõîäèìî îòìåòèòü, ÷òî ìèôû î
ëè÷íîñòè ãëàâû ãîñóäàðñòâà ðàçíîðîäíû, ÷àñòî ïðîòèâîðå-
÷èâû, ïîñêîëüêó îíè ñîçäàþòñÿ è îôèöèàëüíîé âëàñòüþ, è
ðàçëè÷íûìè ïàðòèÿìè, è ðàçíûìè ñîöèàëüíûìè ãðóïïàìè,
è, òàêèì îáðàçîì, íàñòîÿùàÿ ëè÷íîñòü ãëàâû ãîñóäàðñòâà
ñòàíîâèòñÿ ïî÷òè òàéíîé. Åñòü è ìíîæåñòâî äðóãèõ êîíñòè-
òóöèîííûõ ìèôîâ, êîòîðûå íåâîçìîæíî ïîëíîñòüþ ðàññìà-
òðèâàòü â ðàìêàõ îäíîé ñòàòüè.

Ìîãóò âîçíèêíóòü âîïðîñû: â ÷åì æå àêòóàëüíîñòü è íå-
îáõîäèìîñòü ðàññìîòðåíèÿ êîíñòèòóöèîííûõ ìèôîâ? Â ÷à-
ñòíîñòè, åñëè â êîíñòèòóöèÿõ âîïëîùåíû îïðåäåëåííûå ìè-
ôîëîãè÷åñêèå ïðåäñòàâëåíèÿ, çíà÷èò, òàêèå êîíñòèòóöèè íå
íóæíû? Îòâåò íà ýòè âîïðîñû ïðîñò. Âûÿâëåíèå êîíñòèòó-
öèîííûõ ìèôîâ åñòü ïåðâûé øàã â äåìèôîëîãèçàöèè îáùå-
ñòâåííîé æèçíè è îáûäåííîãî ñîçíàíèÿ. À äåìîôèëîãèçà-
öèÿ – íåïðåìåííîå óñëîâèå ïðåâðàùåíèÿ êîíñòèòóöèîííî-
ãî èäåàëà â äåéñòâèòåëüíîñòü, äîëæíîãî - â ñóùåå.
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gests that the power be formed by the civil society, and the
state is an organization, which serves the civil society and the
individual. The Constitution applies with the supreme judicial
power, reflects the will of the whole society and, as a rule, is
adopted by the means of referendum.

The ideas of division of the power, rule-of-law state, inde-
pendence of the courts, stableness of the rights and the free-
doms of the individuals, etc. are also mythological. 

It is necessary to consider that mythological presentations,
which are embodied in the constitutions, are transformed into
the constitutional ideal, which is filled with legal energy and
becomes a real power, which changes the political-legal reality.
If the constitutional ideal differs from present political-legal real-
ity, which occurs in the post-soviet countries, a number of situ-
ative constitutional myths are created, which distort and embell-
ish the political-legal reality which does not correspond to the
constitutional ideal.

It is mentioned in the legal anthropology that the totality states
are the demonic rebirth of the myths. Such states do everything
to replace the God in the consciousness of people. They try to
form such states, which correspond to their interests. But the
democratic states, in its turn, create its own mythology. 

One may ask - if the constitutions contain definite mythologi-
cal presentations, so such constitutions are not needed. The
answer to this question is very simple. Revealing of such consti-
tutional myths is the first step towards the demyhologized social
life and routine consciousness. De-mythology is the indispens-
able condition of changing the constitutional ideal into the reality.  
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myths, their relics have restored in the political programs of a
few parties in the routine legal consciousness. As after the ruin
of the USSR and the community of socialist countries the com-
munist mythological presentation has been demythologized, let
us hold on the Euro-centric myths, reflected in the Constitution
and laws of many states

The main myths of European centrist are the myths about the
West, i.e. Jewish-Christian civilization; West as the continuity of
the antic civilization; the western civilization has created the cul-
ture and philosophy, law, science, technique and technology,
which dominates in the world and predetermines the life of
humanity; western Homo is, first of all, Homo economical, which
while following his own interests, created market economy and
lives happily in it; countries of “the third world” have fallen
behind and can be developed only by that way.

The mentioned mythological presentations are concretized,
particularly, in the mythology of liberalism and democracy. 

In the liberal mythology the myths about the individuality and
the society are on the first place. In accordance with this
mythology, the individual is a unique, an autonom identity, which
obtains with mentality, his own demands and interests. The indi-
vidual is the supreme reality and has its own absolute worthi-
ness. The absoluteness of the individual and its worthiness stip-
ulates its absolute character, its dignity, rights and freedoms. 

The second comprising part of the liberal mythology is the
myth of society. According to that myth, the society is the sum
of autonomous individuals, which apply with consciousness,
dignity and are self-sufficient. This summary uniqueness is a
new and special form of organization of the life of the individual
the so-called civil society, where every individual chases his/her
egoistic goals, looks for satisfaction, tries to achieve prosperity
and happiness. In such a society the ambitions and aims of the
individual can not be limited; they must be free, except the
cases when the ambitions and goals of a person collides with
the ambitions and goals of another person. Law is the means of
regulation of such conflicts, which is based on the principles of
freedom, formal equality and fairness.

From these two myths, other private mythological ideas
appear. One of such ideas is the constitutionalism, which sug-
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Àâòîðû ñî÷ëè öåëåñîîáðàçíûì âêëþ÷èòü â Ñëîâàðü õàðàê-
òåðèñòèêè ãîñóäàðñòâåííîãî ñòðîÿ êàê îòäåëüíûõ ñòðàí ñ
ñèñòåìîé ðàçâèòîé äåìîêðàòèè, òàê è ñòðàí ÑÍÃ, Öåíòðàëü-
íîé è Âîñòî÷íîé Åâðîïû, ïîëèòèêî-ïðàâîâàÿ ñèñòåìà êîòî-
ðûõ íàõîäèòñÿ â ïåðåõîäíîì ñîñòîÿíèè.

Èíòåíñèâíûå ïðîöåññû ãëîáàëèçàöèè òðåáóþò îïðåäå-
ëåííîé óíèôèêàöèè êîíñòèòóöèîííîãî ïîíÿòèéíîãî àïïàðà-
òà. Ñåãîäíÿ ñîçäàþòñÿ íîâûå è óêðåïëÿþòñÿ ñóùåñòâóþùèå
ìåæäóíàðîäíûå èíñòèòóòû ïðàâîâîé çàùèòû. Â ýòèõ óñëî-
âèÿõ âñå áîëåå àêòóàëüíûì ñòàíîâèòñÿ ñðàâíèòåëüíûé àíà-
ëèç îñíîâíûõ êîíñòèòóöèîííûõ ïîíÿòèé, òàê êàê ñîâðåìåí-
íîå êîíñòèòóöèîííî-ïðàâîâîå ðàçâèòèå ïðåäïîëàãàåò ñî÷å-
òàíèå óíèâåðñàëèçìà ñ ó÷åòîì ðåãèîíàëüíûõ, ñîöèîêóëüòóð-
íûõ è íàöèîíàëüíûõ îñîáåííîñòåé.

Ýíöèêëîïåäè÷åñêèé ñëîâàðü ïîëåçåí íå òîëüêî ñïåöèà-
ëèñòàì, íî è øèðîêîìó êðóãó ÷èòàòåëåé, èíòåðåñóþùèõñÿ
òåíäåíöèÿìè ðàçâèòèÿ ñîâðåìåííîãî êîíñòèòóöèîíàëèçìà,
äåìîêðàòèè, çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà, à òàêæå âîï-
ðîñàìè ñðàâíèòåëüíîãî ïðàâîâåäåíèÿ, òåîðèè è ôèëîñîôèè
ïðàâà.

121

Àðóòþíÿí Ã.Ã., Áàãëàé Ì.Â.
Êîíñòèòóöèîííîå ïðàâî: 

Ýíöèêëîïåäè÷åñêèé ñëîâàðü
Ìîñêâà, 2006 ã.

6 èþíÿ 2006 ãîäà â Ìîñêâå, â Ïîñîëüñòâå Ðåñïóáëèêè
Àðìåíèÿ â Ðîññèéñêîé Ôåäåðàöèè ñîñòîÿëàñü ïðåçåíòà-
öèÿ ýíöèêëîïåäè÷åñêîãî ñëîâàðÿ êîíñòèòóöèîííîãî ïðàâà
Àðóòþíÿíà Ã.Ã. è Áàãëàÿ Ì.Â., èçäàííîãî èçäàòåëüñòâîì
“Íîðìà”. 

Ýíöèêëîïåäè÷åñêèé ñëîâàðü ñîñòàâëåí íà îñíîâå ñðàâ-
íèòåëüíîãî àíàëèçà êîíñòèòóöèé 146 ñòðàí ìèðà, ìåæäóíà-
ðîäíî-ïðàâîâûõ äîêóìåíòîâ è äîêòðèíàëüíûõ ðàáîò ïî êîí-
ñòèòóöèîííîìó ïðàâó. Â íåì ïðåäñòàâëåíà îáîáùåííàÿ õà-
ðàêòåðèñòèêà êîíñòèòóöèîííûõ ïîíÿòèé. Âêëþ÷åíû òàêæå
ñòàòüè, îïèñûâàþùèå ãîñóäàðñòâåííûé ñòðîé ñòðàí ÑÍÃ è
îòäåëüíûõ çàðóáåæíûõ ñòðàí. 

Äàííîå èçäàíèå íîñèò íàó÷íî-ñïðàâî÷íûé õàðàêòåð. Îíî
îòðàæàåò òåíäåíöèè ðàçâèòèÿ ñîâðåìåííîãî êîíñòèòóöèî-
íàëèçìà, ñîñòîÿíèå îòå÷åñòâåííîé è çàðóáåæíîé íàóêè êîí-
ñòèòóöèîííîãî ïðàâà è åå ïîíÿòèéíûé àïïàðàò.

Ýíöèêëîïåäè÷åñêèé ñëîâàðü íå ïîâòîðÿåò ñîäåðæàíèå
ó÷åáíèêîâ èëè íàó÷íûõ ìîíîãðàôèé, íî äàåò ÷èòàòåëþ âîç-
ìîæíîñòü ïîëó÷èòü èíôîðìàöèþ ïî êîíêðåòíûì âîïðîñàì
òåîðèè è ïðàêòèêè êîíñòèòóöèîííîãî ïðàâà. Ñîâðåìåííîå
êîíñòèòóöèîííîå ïðàâî, ñîõðàíÿÿ íàöèîíàëüíîå ìíîãîîáðà-
çèå, îäíîâðåìåííî õàðàêòåðèçóåòñÿ óíèôèêàöèåé èíñòèòó-
òîâ è ïîíÿòèé. Ýíöèêëîïåäè÷åñêèé ñëîâàðü ïðèçâàí íå
òîëüêî ðàñêðûòü ñîäåðæàíèå êîíñòèòóöèîííî-ïðàâîâûõ ïî-
íÿòèé, íî è ïîêàçàòü òåíäåíöèè èõ ðàçâèòèÿ âî âçàèìîñâÿ-
çè ñ ïîëèòè÷åñêîé äèíàìèêîé.
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Ìîíîãðàôèÿ ïðåäíàçíà÷åíà äëÿ ñòóäåíòîâ, àñïèðàíòîâ è
ó÷åíûõ-þðèñòîâ, èñòîðèêîâ, ôèëîñîôîâ, ïîëèòîëîãîâ, ëèö,
çàíèìàþùèõñÿ ïðàêòèêîé ãîñóäàðñòâåííîãî ñòðîèòåëüñòâà,
øèðîêîãî êðóãà ÷èòàòåëåé. 

123

Îâñåïÿí Æ.È.
Þðèäè÷åñêàÿ îòâåòñòâåííîñòü è
ãîñóäàðñòâåííîå ïðèíóæäåíèå

Ðîñòîâ-íà Äîíó, 2005 ã.

Âûøëà â ñâåò ìîíîãðàôèÿ Îâñåïÿí Æàííû Èîñèôîâíû
“Þðèäè÷åñêàÿ îòâåòñòâåííîñòü è ãîñóäàðñòâåííîå ïðèíóæ-
äåíèå (îáùåòåîðåòè÷åñêîå è êîíñòèòóöèîííî-ïðàâîâîå èñ-
ñëåäîâàíèå)”. 

Â ðàáîòå ðàñêðûòà õàðàêòåðèñòèêà þðèäè÷åñêîé îòâåò-
ñòâåííîñòè êàê èíñòèòóòà ãîñóäàðñòâà è ïðàâà,  äàíà îáùå-
òåîðåòè÷åñêàÿ ôîðìóëà ïîíÿòèÿ è âèäîâ þðèäè÷åñêîé îò-
âåòñòâåííîñòè â êîíòåêñòå êîíöåïöèè ïðàâîâîãî ãîñóäàðñò-
âà, ðàñêðûòû îñîáåííîñòè ïðèíóæäåíèÿ êàê ñóùåñòâåííîãî
ïðèçíàêà ãîñóäàðñòâà, ïðàâà è þðèäè÷åñêîé îòâåòñòâåííî-
ñòè è êàê òåîðåòèêî-ïðàâîâîé êàòåãîðèè, âèäû è ìåðû ãîñó-
äàðñòâåííî-ïðàâîâîãî ïðèíóæäåíèÿ, îñîáåííîñòè ïðèíóæ-
äåíèÿ êàê ñëîæíîñîñòàâíîãî ãîñóäàðñòâåííî-ïðàâîâîãî èí-
ñòèòóòà, êîíñòèòóöèîííî-ïðàâîâîãî ïðèíóæäåíèÿ - êàê îò-
ðàñëåâîé ïðàâîâîé ðàçíîâèäíîñòè ãîñóäàðñòâåííî-ïðàâî-
âîãî ïðèíóæäåíèÿ, êîíñòèòóöèîííîé îòâåòñòâåííîñòè - êàê
ìåðû êîíñòèòóöèîííî-ïðàâîâîãî ïðèíóæäåíèÿ.

Íàñòîÿùàÿ ìîíîãðàôèÿ ïðåäñòàâëÿåò ñîáîé ïåðâîå â
Ðîññèè èññëåäîâàíèå þðèäè÷åñêîé îòâåòñòâåííîñòè â óâÿ-
çêå ñ òåìîé ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ; ïåðâîå ñïåöè-
àëüíîå ìîíîãðàôè÷åñêîå èññëåäîâàíèå êàòåãîðèè “ãîñó-
äàðñòâåííî-ïðàâîâîå ïðèíóæäåíèå” è ïåðâóþ íàó÷íóþ ðàç-
ðàáîòêó ïîíÿòèÿ “êîíñòèòóöèîííî-ïðàâîâîå ïðèíóæäåíèå”,
êîòîðîå ïðåäëàãàåòñÿ âêëþ÷èòü â ïîíÿòèéíûé àïïàðàò íàó-
êè êîíñòèòóöèîííîãî ïðàâà â êà÷åñòâå îäíîãî èç åãî èíñòè-
òóòîâ. 
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