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A. Endzins
Member of The Constitutional Court of Latvia

J. Mazak
Member of The Constitutional Court of Slovakia

P. Paczolay
Member of The Constitutional Court of Hungary

On possible Constitutional and Legislative
improvements to ensure the uninterrupted
functioning of the Consitutional
Court of Ukraine

1. By letter dated 20 March 2006, the Minister of Justice of
Ukraine and member of the Venice Commission, Mr Holovaty,
requested the Venice Commission to give an opinion on how the
relevant Ukrainian legislation should be improved to ensure the
uninterrupted functioning of the Constitutional Court of Ukraine.

2. The Commission appointed Messrs Endzins, Mazak
(CDL(2006)044) and Paczolay as rapporteurs on this issue.
This [draft] opinion has been adopted by the Venice
Commission at its 67 Plenary Session.

A. Background

3. Chapter Xl of the Constitution of Ukraine defines the
framework for establishment, structure and activity of the
Constitutional Court. According to Article 148 of the Constitution,
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the Constitutional Court is composed of eighteen judges. The
President, the Verkhovna Rada and the Congress of Judges
each appoint (or elect) six judges to the Constitutional Court.
The judges are appointed for a nine year non-renewable term.

4. The general principles contained in Chapter Xll of the
Constitution are further developed in the law “On the
Constitutional Court of Ukraine”, adopted on 16 October 1996.
The law deals in particular with “the procedure for the organi-
sation and operation of the Constitutional Court of Ukraine, and
the procedure for its review of cases” (Article 153 of the
Constitution). Under the above law a judge of the Constitutional
Court enters office from the date of swearing the judge’s oath,
which he or she takes at a session of the Verkhovna Rada with
the participation of the President, the Prime Minister and the
Chairman of the Supreme Court no later than one month from
the date of appointment (Article 17 of the Law).

5. On 18 October 2005, the term of office of ten justices of
the Constitutional Court of Ukraine, including its Chairman,
came to an end the first nine year appointment of judges of the
Constitutional Court was made in 1996). Another three judges’
posts had been vacant for some time already (. Given the num-
ber of judges remaining in office (five judges), the Constitutional
Court became inoperative, since a quorum of twelve judges is
required for plenary sessions by Article 51 of the Law.

6. In its Resolution 1466 (2005), adopted already on 5
October 2005, the Parliamentary Assembly of the Council of
Europe (PACE) called upon the Ukrainian authorities to “ensure
that the composition of the Constitutional Court of Ukraine is
renewed without undue delay after the expiry of the term of
office of its justices.”

7. On 3 November 2005 the Congress of Judges of Ukraine
appointed six judges and on 14 November 2005 the President
of Ukraine appointed three judges respectively to the
Constitutional Court. However, the Verkhovna Rada seemed to
be reluctant both to appoint the four judges under its own quota
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and to allow for the procedure of swearing in to take place. On
15 December 2005 the PACE Monitoring Committee urged the
Verkhovna Rada “to carry out its constitutional duty and renew
the composition of the Constitutional Court of Ukraine without
any further delay.”

8. In its declaration of 16 December 2005, the Venice
Commission expressed its concern (shared by the
Constitutional Court of Lithuania, holding the Presidency of the
Conference of European Constitutional Courts) over the stalled
process of appointment of new judges to the Constitutional
Court of Ukraine and called on “the Ukrainian authorities and
especially the Ukrainian Parliament to quickly take the neces-
sary steps for renewing the membership of the Constitutional
Court of Ukraine.”

9. The declaration pointed out that “in countries where it has
been established, the constitutional court is an institution of cru-
cial importance in ensuring the functioning of the various state
bodies within constitutional limits. They have the key function of
guaranteeing the respect for fundamental principles of democ-
racy, the protection of human rights and the rule of law, which
are also the basic standards of the Council of Europe, of which
Ukraine is a member.”

10. Given its jurisdiction, the effective and continuous func-
tioning of the ‘Guardian of the Constitution’ has paramount
importance for the country. According to the Ukrainian
Constitution, the Constitutional Court decides on issues of the
conformity of laws and other legal acts with the Constitution.
The Court’s mandate entails providing an official interpretation
of the Constitution and laws, giving opinions on the constitu-
tionality of international treaties both already force and submit-
ted to the Verkhovna Rada for ratification. The Court’s mandate
also includes an opinion on impeachment of the President.

11. The constitutional duty to ensure continuance and stabil-
ity of the Court’s work lies upon the state authorities involved in
the Court’s procedure of composition. Consequently, respective
measures should be taken by them to restore functioning of

o
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“the sole body of constitutional jurisdiction in Ukraine” (Article
147 of the Constitution).

B. Possible solutions aimed at improving
the legislation

1. Appointment mechanism

12. In order to avoid the paralysis in the Constitutional
Court’s activity in case of the constitutionally empowered
authority’s failure to appoint a judge, it seems advisable to intro-
duce default mechanisms. Several options could be considered
in this respect. When taking into consideration the different
options we have to be aware of the fact that the appointment of
the judges of a Constitutional Court is the only case when poli-
tics directly interferes with constitutional justice. While the work
of constitutional courts must be independent and free from
political influence, one cannot deny that political factors have a
clear say in determining the appointment of constitutional
judges. Even though the deadlock should be resolved as far as
possible on the basis of constitutional tools generally used in
other countries, at the same time some specific, probably tem-
porary, circumstances of the deadlock concerned have to be
taken into account.

13. A safeguard may be established through a provision
allowing a judge to continue to sit at the Court after his/her term
of office has expired until the judge’s successor is appointed.
Such a mechanism is currently in place for example in Portugal,
Germany, Spain and Bulgaria. Such a system prevents that a
stalemate during the appointment process blocks the activity of
the Court. This will however not be sufficient in case of retire-
ment for health reasons or death of a judge.

14. It might also be advisable to provide for a safety mea-
sure, ensuring that the activities for filling the vacancy start well
in advance so that the selection of a candidate is finalised by
the time the vacancy occurs. In Romania, for example, a new
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judge must be appointed at least a month before the end of the
mandate of the preceding judge. Again, such a provision alone
cannot overcome the refusal of an appointing authority to fulfil
its constitutional duty. In Hungary, where the vacancies on the
Constitutional Court has created serious problems several
times, according the Act on the Constitutional Court a new
judge must be elected at least three months before the end of
the mandate of the preceding judge (Article 8.4). Nevertheless,
this has happened very rarely.

15. Therefore, a more powerful default mechanism would be
a devolution of the powers of appointment to other state author-
ities in case of a continued inaction or failure to appoint judges
by an appointing authority. In the case of Ukraine, if one of the
three appointing authorities (President or the Verkhovna Rada
or the Council of Judges) did not appoint judges after a certain
deadline the powers to appoint these judges would devolve to
the remaining two authorities at equal parts. For example, if the
Verkhovna Rada does not appoint judges under its quota with-
in a month after the expiry of the term of the predecessors, the
two other authorities entitled to make appointments (the
President and the Congress of Judges) intervene and each fill
half of the vacant positions, if the number of judges to be
appointed is even. In the case of a uneven number of vacant
positions, the authority to appoint one more judge would
devolve on the body for which the last appointment dates back
longer. For instance, if three vacancies need to be filled and the
last appointment was made by the President, then the President
and the Congress of Judges of Ukraine would appoint one judge
each, and the third judge would be appointed by the Congress
of Judges.

16. In addition, to ensure that the body or the bodies obtain-
ing right to appoint additional judges will comply with their
newly obtained competence, the transfer of appointment pow-
ers from one constitutional body to another might even be fol-
lowed certain means of pressure. For example, if that or those
of originally authorised bodies that have complied with its or
their duty also fail to appoint the rest of the judges required,
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the power of the President of Ukraine to dissolve the Verkhovna
Rada or the Council of Judges could be introduced. However,
giving the President that power could at the same time be
regarded as unbalanced, since the other two authorities could
not be given similar means of pressure on the President in case
of the latter’s failure to comply with his or her constitutional
obligation. On the other hand, the Head of State remains
accountable for his or her actions and is bound by the presi-
dential oath. Here, the principle of presumptio boni viri comes
into play. Therefore, it seems possible to rely on this principle
without the necessity to provide for additional constraints on
the President during the process of appointment of constitu-
tional judges.

2. Administration of the oath

17. An effective appointment procedure does not constitute
the only safeguard to avoid the deadlock in the functioning of
the Constitutional Court of Ukraine. Drawbacks related to the
mechanism of entry into office could and did hinder the work of
the Court. Therefore, the issue of the administration of the oath
needs to be addressed. The main objective should be ensuring
that the oath is taken in a timely manner and the procedure for
swearing in does not result in formalities possibly jeopardising a
judge’s entry into office.

18. One of the solutions in this respect could be taking the
oath in a written form and submitting it to the President of
Ukraine or the Speaker of the Verkhovna Rada of Ukraine.

19. Another solution could be providing for an internal mech-
anism to be established for swearing in. The option would con-
sist in enabling the newly appointed judges to be sworn in by
the Chairman of the Constitutional Court. In the case that the
Chairman’s authority has ended, the possibility to be sworn by
the Chairman ad interim or oldest judge in office could be envis-
aged.
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C. Conclusions

20. Although the rule of appointment, under which the rele-
vant power is split between the three branches of power in
Ukraine, ensures a balanced representation of the
Constitutional Court, a risk to the stability and uninterrupted
functioning of the Court remains and has already materialised.
The appointment system should therefore provide certain
mechanisms to avoid the probability of stalling (caused by polit-
ical or technical reasons) the new appointment after a judge’s
term of office expires. However the establishment of safeguards
preventing deadlocks in the appointment procedure alone can-
not lead to the full solution of the problem as long as obstacles
for the judge’s assumption of duties persists.

21. In order to ensure and safeguard the stable functioning
of the constitutional judiciary the Venice Commission recom-
mends the adoption of relevant constitutional and legislative
amendments aimed at improvement of the Ukrainian legislation
in this respect. In particular:

- Providing that a judge remains in office until his or her pre-
decessor has been appointed;

- Creation of a safeguard in the case of the failure of a con-
stitutionally empowered authority to appoint (or elect) new
judges of the Constitutional Court by devolving the power of
appointment from the original constitutional body to the remain-
ing ones;

- The simplification of the taking of an oath by providing for
a written form of taking the oath or the introduction of an inter-
nal mechanism for swearing in.
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M. MuTtiokoB
3acC/1y)XEHHbIN I0pUCT
Poccurickori Penepaumnmn, npogpeccop

NMpeAareya KOHCTUTYLMOHHOIO Npasocyaus
(k. uctopum KomuteTta

KOHCTUTYLMOHHOro Haa3opa CCCP)
(npogosnkeHne)

3. KpM3uc KOHCTUTYLMOHHOro Hag3opa

Mpaktnka Komureta KOHCTUTYUMOHHOrO Haaszopa CCCP 3a
NonTOpa rofa ero CyLeCcTBOBaHUSA B TOW UM MHOM Mepe npoaHa-
N3npoBaHa B OTEYECTBEHHOW nuTepatype'™. 3a Bpemsi CBOeun
paboTbl OH paccMoTpesn 29 BonpocoB'™. [NaBHOW NpaBoBON OC-
HoBoW pgeartenbHocTn KKH gBunacs Hopma 0 Haa3ope 3a Hopma-
TUBHbIMU MPABOBbLIMY aKTaMu, HapyLlaloLWMMM OCHOBHbIE MpaBa
n ceobopbl Yenoeeka, 3akpenneHHsle B KoHcTuTyumm CCCP v B
MEXAYHapPOAHbIX akTax, Y4aCTHMKOM KOTopbix asngetca CCCP.
«3anucb, Mo 3ambicily OTLOB-Pa3paboTyMKOB OEKIapaTUBHOMO
nopsioka», - nodgHee nmucan C.C. Anekcees, - cTana «Ornopom»
Ons NPUHATUS KOMUTETOM Hanmbosiee BaXHbIX PELLUEeHNN»'®,

Mcxooa n3 aTtom npeaycMOTPEHHOW 3aKOHOM BO3MOXHOCTU
KKH npusHan HapylialowmmMmn npaea 4enioBeka, B YaCTHOCTU:

164 Cm.: Anexcees C.C. Top, nyTn K BepxoBeHCTBY npasa//MN3Bectns. 1991. 19 nions; Jlasa-

peB b6.M. Yka3. cou. - C.24-25; Haymos A.B. Mpenuncnosue// bocxonos C.C. Oemokpa-
TUS, 3aKOHHOCTb, CYBEPEHUTET (CTaTbW, 3amMeTku, HTepBbio). 1992. C. 4-6; Xabpuesa T.51.
MpaBoBas oxpaHa KoHcTuTyuumn. Kazanb, 1995. - C.86-92; bapHawuos A.M. Ykas. cou.
- C.86-92; Kpsixkos B.A., Jlazapes J1.B. Ykaa. cou. - C.44; JlykbsiHosa E.A. Poccuiickas
rocyaapCTBEHHOCTb M KOHCTUTYLIMOHHOE 3akoHopatenbctBo B Poccum (1917-1993).
- M.: N3p-Bo MIY, 2000. - C.88-89; MpsixuHa T.M. KOHCTUTYUMOHHAa OOKTPMHA COBpe-
MeHHon Poccun/Mop pea. B.T. Ka6biwesa. - Capatos, 2002. - C.71-75.

185 Cm.: Jlasapes B.M. Ykas. cou. - C.24.

166 Cwm.: Anexcees C.C. UaGpaHHoe. - M.: Cratyt, 2003. - C.328

M3 nctopum KOHCTUTYLIMOHHOIO NPaBoOCyams

WHCTUTYT MPONUCKWN, NPenycMoTpeB HeobXxoAMMOCTb Mo-
3TanHoOro rnepexoaa OT paspeLunTeNlbHOro nopsaaka K aemMokpa-
Tnyeckum dopmam yperynmposaHus BONpPOCOB Bbibopa MecTa
XUTENbCTBA rpaxaaH's’;

3aKkoHoaaTesbHble, NPaBUTENLCTBEHHbLIE N BEOOMCTBEHHbIE
akTbl, HapyLLaoLWwme npaea NoTpeduTens’e;

NnpaBoOBbIE MOJIOXEHUHA, OTKPbIBaKOLWME BO3MOXHOCTb [JIS
BHeCyaebHOro NpmMaHaHns rpaxaaH BUHOBHbIMY B COBEpPLLEHNN
YroJIOBHO Haka3yemoro AesHuns'®;

npaBoBble akTbl (cnucku 1 v 2 n gp.), orpaHnymMsBaloLme
npaea psaa KaTteropuii rpaxaaH Ha obpalleHue B cyg Mo Tpy-
[0BbIM BOrnpocam'”;

MOJIOXEHUS 3aKOHOAATESNIbCTBA, OrpaHUYMBaloOLLe PaBEHCT-
BO BO3MOXHOCTEWN rpaxgaH (NeHCMOHEepOB, WHBANWAOB, Bpe-
MEHHbIX N CEe30HHbIX PabOTHMKOB W T.M.) B obnactu Tpyoa';

GYHKUMOHMPOBaHWeE Nie4ebHO-TPyaoBbIX NPOdUNakTopmneB'™;

67 Cm.: Pewenune KomurteTa KOHCTUTYUMOHHOro Hapsopa CCCP ot 12 ceHTabps 1990 r.

«O paccMOTpeHMM BOMpPoOca O KOHCTUTYLMOHHOCTW nponucku»//BCHO n BC CCCP.
1990. Ne 39. C1.773; V3 3aKknoyeHns Komurteta KOHCTUTYLMOHHOrO Haa3opa CCCP ot
26 okTta6psa 1990 r. o pa3pelumTenbHOM nopsiake nponvcku//Poccuinckne Bectn. 1991.
OkTa6pb. Ne 23. - C.4; Anekcees C.C. ECTb NpaBo MyAporo, HO HeT npaBa CUSIbHOIO:
KommeHTapuii odpuumansHoro nuua//Tam xe.

CM.: 3aksoyeHne KomuteTta KOHCTUTYUMOHHOrO Haadopa CCCP ot 14 ceHTtsbpsa 1990 r.
«O HecCOOTBETCTBUM OTAESbHbIX MOoXeHn OCHOB rpaxaaHCKOro 3akoHoAaTeNnbCcTBa
Coto3a CCP u coto3HbIx pecnybsnk 1 MHbIX HOPMaTKBHbBIX MPaBOBbIX aKTOB, NpeaycmaT-
puUBaIOLLMX MOCNEACTBMS MPOLAAXM TOBApPOB HEHAA/IEXALLEero KayecTBa, MOMOXEHUSIM
Konctutyummn CCCP un 3akoHos CCCP»//BCH/, n BC CCCP. 1990. Ne 39. Ct.776.

Cwm.: 3akoveHne Komuteta KOHCTUTYUMOHHOro Hapgopa CCCP ot 13 ceHTabpsa 1990 r.
«O COOTBETCTBUM HOPM YrONIOBHOrO W YrOSIOBHO-MPOLLECCYaNbHOr0 3akoHOAATENbCTBA,
onpenensiomx OCHOBaHWS U NOPSAOK OCBOOOXAEHMS OT YrONOBHOW OTBETCTBEHHOCTM C
NMPUMEHEHVEM MepP aAMWHUCTPATUBHOIO B3bICKAHWS WM OBLLIECTBEHHOrO BO3LENCTBUS,
KoHctuTyummn CCCP 1 mexayHapogHbIM akTam O npasax Yenoseka»//Tam xe. CT.775.
CwMm.: 3aknioyeHne KomuteTta KOHCTUTYUMOHHOrO KOHTponss CCCP «O HecooTBeTCTBUM
HOPM 3aKOHOZATENbCTBA, MCKIOYAKLWMX ANS psiaa KaTeropuini paboTHUKOB CyAeOHbI
NOPSAOK PAacCMOTPEHNS MHAMBUAYasIbHbIX TPYAOBBIX CMOPOB MNONOXEHUAM KOHCTUTY-
umm CCCP, 3akoHoB CCCP, mexayHapofHbIXx akToB O npasax denoseka»/BCH n BC
CCCP. 1990. Ne27. Ct.524.

Cwm.: 3akoyeHne Komureta KOHCTUTYLMOHHOrO Haasopa ot 4 anpensa 1991 r.//BCHA
n BC CCCP. 1991. Ne 17. Cr. 501.

Cm.: BaknoyeHre Komuteta KOHCTUTYLIMOHHOrO Hap3opa CCCP ot 25 okTabps 1990 r.
«O 3aKkoHOAATENBCTBE MO BOMPOCaM O MPUHYAUTENBHOM Ne4YeHn U TPYA0BOM NepeBoC-
NUTaHUKN NnL, CTPaAAIoLLMX ankoroan3mom 1 Hapkomanuven»//BCHA n BC CCCP. 1990.
Ne 47. Ct. 1001.

168

169

170

171

172
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HeonybMKOBaHHbIE HOPMaTUBHbLIE akTbl, Kacalolmecs npas
n ceobop, yenoseka';

pernaMeHTauuio NpoBeAEeHNa MaCCOBbIX MEpPONpUATUA Ha
Tepputopun Mocksbl B npenenax CanoBoro konbua'™;

HOpMbI YrosloBHOro kogekca Jlntosckon Pecnybnukn, pac-
LWwMpsoLwme NPUMEHEHNEe CMEePTHOM KasHN'™;

NONOXEHUS 3aKOHOAATENbCTBA N0 BONPOCAM JSIULLIEHUS U YT-
paTtbl rpaxxgaHcTea'™;

nonoxeHus [MoctaHoBneHna BepxosHoro Coseta JlaTBuin-
ckoli Pecnybnukun ot 4 aerycta 1990 r., orpaHuymnsatowme npa-
Ba BOEHHOCYXaLLMX CPOYHOM CnyX6bl';

OTAENbHbIE MOMOXEHUS BOWMHCKUX YCTAaBOB, Kacawlimecs
NPOBEAEHNS COBMECTHbIX MEPOMNPUSATUA C COBETCKMMMK M nap-
TUAHBIMN OpraHamMmn Ha mecTtax'’;

NoJsIoXXeHUs1 3akoHogaTeNnbcTBa 00 YrofIoOBHOM CyOonpom3-
BOACTBE, OrpaHMyuBaloLLMe MO CPaBHEHUIO C paHee OenCTBO-
BaBLUMM 3aKOHOOATENbCTBOM MPaBOMOYUS 3aluTHMKA MO Oe-
NlaM HECOBEPLUEHHONETHUX U NnL, CTPpagalowmx Gusniyecknmm
M NMCUXMYECKMMM HegocTaTkammn'”;

73 Cwm.: Bakniouenus Komuteta KOHCTUTYLIMOHHOro Haa3opa CCCP ot 29 Hoabpsa 1990 r.

«O npaBunax, [AOMyckalowmx NpUMeHeHne Heony6MKoBaHHbIX HOPMATUBHBLIX akTOB O
npasax, cBoboAax M 06sS3aHHOCTSAX rpaxaaH» u oT 15 despana 1991 r. «O nopsiake
peanusaummn 3aknodeHns Komuteta ot 29 Hos6ps 1990 r.»//BCHA 1 BC CCCP. 1990.
Ne 50. Ct. 1080; 1991. Ne 9. CT1.207.

Cwm.: BaknioueHne Komuteta KOHCTUTYLMOHHOMO Haa3opa CCCP ot 13 ceHTabpsa 1990 r.
«06 Ykase MpesnageHta CCCP ot 20 anpena 1990 roga «O pernameHTaumm nposene-
HUSI MaCcCOBbIX MeponpuaTuini Ha TeppuTopun Mockebl B npenenax CamoBoro Kosb-
ua»//BCHAO n BC CCCP. 1990. Ne 39. Ct1.774.

CMm.: 3aknioyeHne Komuteta KOHCTUTYLUMOHHOrO Hapaopa CCCP ot 15 despana 1991 r.
«O 3akoHopartenbcTBe JIuToBCKOW Pecnybnvku, npesycMaTpuBaloLLEeM YroSIOBHYIO OT-
BETCTBEHHOCTb 3a AeWCTBUS, CBA3aHHblE C CO3JaHVeM 1 y4acTueM B AeATeNIbHOCTM 06-
LLECTBEHHO-MONUTUYECKMX opraHm3auuin»//BCHA n BC CCCP. 1991. Ne 9. Ct.206.
CMm.: 3akioyeHne Komuteta KOHCTUTYLUMOHHOrO Hapaopa CCCP ot 14 despana 1991 r.
«O MONoXeHWsIX 3aKkoHOAATesNbCTBA MO BOMPOCaAM JULIEHWS U yTpaTbl rPaxaaHCT-
Ba»//BCHA n BC CCCP. 1991. Ne 9. Ct.205.

Cm.: BCHA, 1 BC CCCP. 1991. Ne 4. Ct.89.

Cwm.: BaknioyeHne KomuTeta KOHCTUTYUMOHHOrO Haa3opa CCCP ot 3 anpens 1991 r.
«O HOpMaTMBHbIX aKTax Mo BOMPOCaM MCMOJIb30BaHNSi BOEHHOCITYXKALLMX /151 OXPaHbl
obuwecTtBeHHoro nopsaka»//BCHA n BC CCCP. 1991. Ne 17. Ct.498.

Cwm.: 3akmoyeHne KomuTeta KOHCTUTYUMOHHOrO Haa3opa CCCP ot 3 anpensa 1991 r.
«06 obecneyveHnn B 3akoHogdatenbctBe CCCP npaBa o6BuHAemMoro Ha sawmty»// BCHJ,
n BC CCCP. Ne 17. Ct1.500.
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NOJIOXEHUS, OPUANYECKN 3anpeLlallme COBMELLEHNE
OOMKHOCTEN PyKOBOAUTENSIMU rOCYAapPCTBEHHbIX OPraHoB Bna-
CTU N ynpaBfeHns ¢ 0BLWeCcTBEHHO-NOINTUYECKON AesATeNbHO-
CTblO, YCTAHOB/NEHHble 3aKoHoaaTebcTBoM PCHCP™,

Mo3nTuBHLIM xapaktep B 06nacTy 3awmTbl NpaB rpaxaaH
nmeno n BHeceHHoe B BepxoBHeii CoseTr CCCP npepnoxeHve
Komuteta KOHCTUTYLMOHHOIO Haa3opa o npucoeguHeHun Coro-
3a CCP k ®akynbTaTmBHOMY MNpoTOKOMYy K MexXayHapoaHomy
NakTy O rpaxaaHcKmMx rnpasax v NOJNTUYECKUX npasax'®'.

Bce atm 3aknmouveHna KKH nonyynnu orpomHbIA pe3oHaHC B
obulecTBe 1 npecce, He Bceraa, npaega, 6naroxenartesnbHbii,
Nnopon BeCcbMa MPOTMBOPEYMBLIN, HE OMpPaBAAaBLUMNA OXNOAHUS
OTAENbHbIX MOINTUKOB, CoUManbHbIX FPYNn 1 pecnybnuk'®, 3to
SIBUJIOCb BMOJSIHE 3aKOHOMEPHbLIM pearnpoBaHMeM 00LlecTBa B
YCNOBUSAX OCTPENLIEro MosuTUY4ECKOro, a COOTBETCTBEHHO, U
KOHCTUTYLIMOHHOIO KpM3uca B CTpaHe.

MoMnMo NpaBO3aWMTHOrO acrnekTa OesaTeNbHOCTU U BHe-
OPEHNS MeXAyHapOAHO MPU3HAaHHbIX MpPaB YenoBeka B OTeve-
cTBeHHylo npasoByio cuctemy, KKH CCCP chirpan 605bLuyto
poJib B ONpenesieHn OPUEHTUPOB COBEPLLEHCTBOBAHUS 3aKO-
HopaTenbcTBa. MHOrME ero pekoMmeHgauvn B Nocnenyowem B
CWUIy UCTOPUYECKUX OBCTOATENLCTB OKalanucb BocTpeboBaH-
HbIMM NpaBoTBopYecTBOM Poccuiickon depepaunn. OHU Ka-
canucb OOHOBNEHUS TPYOOBOr0 W rpaxaaHCKOro 3akoHoja-
TEeNbCTBA, YrOJIOBHOrO CyoONpOM3BOACTBA, 3aKOHOOATENbCTBA
0 rpaxzgaHcTee. A oTaenbHble BbiBOAbl KoMuTeTa noBavanm Ha
dopMMpOBaHME MPUHLMMNOB M HOpM Oyayuieirn KoHcTuTyumn
P®. K HMM OTHOCATCA TakuMe MOJIOXKEHUS ero 3ak/ldyeHun,
Kak:

BO3MOXHOCTb 0becrneyeHnss npasB rpaxpaH obxasnoBaTb B
cyq nobble pelleHns rocygapcTBEHHbIX OpraHoB U O0JIKHOCT-
HbIX IALL;

80 Gm.: BCH/, m BC CCCP. 1990. Ne 47. Ct. 1000.79

81 Cm.: MocTaHoeneHne Komueta KOHCTUTYUMOHHOrO Hap3opa CCCP ot 4 anpens 1991
r. «O npucoeguHeHnn CCCP k dakynbTaTMBHOMY NPOTOKONY K MexayHapoaHOMy nak-
Ty O rpaxaaHCKMX U nonutuyecknx npaeax»// BCHA n BC CCCP. 1991. Ne17.
Cr.502.

82 Cm.: Peoparos 0. CnocoGHa M BAACTb GbITb YECTHOM. M0 MOBOAY OOHOMO 3aKslioye-
HUa KomMnteTa KOHCTUTYLMOHHOTO Haasopa//Mseectus. 1990. 16 gek.; OH xe. B Tuckax
cnpaeegveocTv. ONbIT onpaeaaHns HEMOMYNSPHbIX peleHnii//N3sBectus. 1991. 2 anp.
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ony6snkoBaHMe 3aKOHOB U APYrMX HOPMAaTUBHbLIX aKTOB, Ka-
calowmxcs npae, cBoboa 1 06s93aHHOCTEN rpaxnaH, sBnseTcs
0693aTenbHbIM YCIOBMEM MPUMEHEHUS 3TUX aKTOB;

CHUXEHNEe paHee AO0CTUIHYTOro YpoBHS 0BecrneyeHns KOoH-
CTUTYLIMOHHBIX NMpaB 1 ceobog, HeaonycTUMo;

pacLiMpeHne NpUMeHeHNss CMEPTHON Ka3HU B COBPEMEHHbIX
yCNnoBusIX, TeM 6onee Nno NoMTUYECKUM MOTUBaAM, aHTUIyMaH-
HO ¥ amopasbHO, 1 Aap.

McTopmyeckn nopTeepamBlias cebsl, nepcrnekTuBHasi posb
3ak/o4eHnn KommteTta KOHCTUTYLIMOHHOIO Haa3opa gaeT OCHO-
BaHWS COrnallatbCyd C BbICKa3aHHbIMU B CMELUVanbHON nutepa-
TYP€ MHEHUSMM O TOM, YTO 3aKJIIOYEHUS SABNASIOTCS MCTOYHMKA-
MM NpaBa'®, a B 6osee rnybokoM CMbICNe — UCTOYHUKOM op-
MUPOBAHNSA KOHCTUTYLMOHHOW AOKTPUHbI COBPEMEHHOW Poc-
cun'®, B onpeneneHHon Mepe 3TO NoATBEpXAaeTcs UCMNoNb30-
BaHmeM aktoB KKH B noctaHoBneHusx KoHctutyunoHHoro Cyna
P®d B 060CHOBaHME CBOUX MPaBOBbLIX MNO3ULMIA'TES,

Cnepnyet 3aMeTUTb, 4TO NpakTuka Kommnteta KOHCTUTYLIMOHHO-
ro Hag3opa sBuMNach «MNpPapoanTeNbHULIEN» HOBOW OPUONYECKOM
KOHCTPYKLMN «NpaBOBasi MO3NLUS», HbIHE LUMPOKO UCMONb3YEMO
B 3akoHogatensctee U KoHCTUTyumoHHeiM Cyoom Poccun. «Pe-
LEeHNe KOMUTETOM BOMPOCOB B NMPUHUUNE, ONPeaeneHmne ncxoa-
HbIX MPAaBOBbIX NO3MUKM (kypcre Mo - M.M.), - nncan C.C. Anek-
ceeB, - NPeacTaBngeTcs BeCbMa CyLLECTBEHHbIM. MK, Kak CUM-
BOJIaMW, OYEPUYMBAIOTCHA KOHTYPbl 3aKOHOAATENbHOMW CUCTEMBI C
OYEHb BaXXHOV CTOPOHBI. KOHTYpbI, OnpeaensemMsie MexayHapo/.-
HO NPU3HaHHBIMW NpaBamMu Yenoseka. CneposartenbHo, KomuteT
OKa3blBAETCH TEM CaMbIM OPraHoOM, KOTOPLIM BO B3aMMOOENCT-

8 cm.: JlykbsiHoBa E.A. Yka3s. cod. - C.88. B nonutuyeckoin nybnmumcTike gaxe yTBep-

Xganock, 4to 3aknodyeHns KKH - «aTo JOKYMEHT, MMelowwmiA I0pUANYECKYIO CUITY, CuiTy
3aKoHa, JIMKBUAMPYIOLWWIA... «CamMy MPaBOBYK TKaHb» aHTMAEMOKPATUYECKOW MpakTu-
kn»(PeodaHos 0. CnocobHa nn BnacTb GbiTb YecTHOW? Mo noBody oaHOro 3aksioye-
HUS KOMUTETA KOHCTUTYUMOHHOIO Hapasopa//N3sectusa. 1990. 16 okT.)

Cwm.: MpsixuHa T.M. Ykaa. cou. - C.71.

Cwm.: MocTtaHoBneHus KoHcTutyumoHHoro Cyna P® ot 4 despana 1992 r. no geny o
npoBepke KOHCTUTYLMOHHOCTY NPaBONPUMEHUTENbHON NPaKTUKW PACTOPXEHUs TPyOo-
BOrO [JOroBopa Mo OCHOBaHMIO, MPeOycCMOTPeHHOMY nyHkToM 1 ctatbm 33 K3oT
PC®CP un ot 25 anpensa 1995 r. no geny o NnpoBepke KOHCTUTYLMOHHOCTM YyacTel nep-
BOW 1 BTOPOIi cTaTbn 54 XXunuiiHoro kogekca B CBA3U ¢ xanoboi rpaxaaHku J1.H. Cn-
Tanosoit (CobpaHue 3akoHopaTenbctBa P®d. 1992. Ne 18. Cr1.669; 1995. Ne 18.
CT.1708).
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BN C 3aKOHOOATENbHbIM YYPEXOEHNEM MPAKTUYECKU BHEOpPSET
MEeXAyHapOAHO MPU3HaHHbIE MpaBa 4YesoBEKA B AENCTBYIOLLYIO
NPaBOBYID CUCTEMY, YCTaHaBAMBAET MO 3TMM BOMPOCaM CBOEro
popda «MnaHKy», WU, cnegoBaTtesibHo, ero paboTa HauefneHa Ha To,
4yTOOBbI, KaK 3TO YXXe AenaloT 3aKoHoJAaTeNbHbIE OpraHbl, NOOHSATb,
BO3BbICUTb... MPABO A0 YPOBHS CTAHAAPTOB COBPEMEHHbIX MPaBO-
BbIX CUCTEM, NepenoBbix TpeboBaHui, 6asmpytoLLmxcsa Ha dyHaa-
MEHTasIbHbIX NpaBax U cBOOOAAx YesnioBeka»'®,

BmecTe C TeM «4MCTbI» HOPMOHAA30p, HafnpaBiEHHbI Ha
obecneyeHne sepxoseHcTsa KoHctutyummn CCCP, n paspelue-
Hue pasHornacun mexay Cotosom CCP v colo3HbIMU pecrnyb-
amMKamu, Mexay nocnegHVMu U HauMOHasbHO-rOCy0apCTBEH-
HbIMW U HaUMOHaNIbHO-TEPPUTOPUANIbHBIMKM  0O6pa30BaHUAMMU,
He MOJIy4UnIn MPaKTUHECKOro MNPUMEHEHUS B OEATENbHOCTU
KKH. BebiClune opraHbl roCyoapCTBEHHOM BNACTU COK3HbIX
pecnybnmk no4YtM He obpalianncbe B Hero ans paspelueHus
KOHCTUTYLIMOHHO-NPaBOBbLIX BOMNPOCOB. EAMHCTBEHHbLIM Cryya-
eM 6bllo geno, korga no npepnoxeHnto BepxosHoro CoeeTa
PC®CP KomuteT paccmMoTpen Bonpoc o cootTBetcTBun KoHcTn-
Tyumn CCCP Ykasza lNMpesungeHta CCCP ot 29 aueapsa 1991 r.
«O B3anmogencTBun MmnuumMu 1 nogpasgeneHnin BoopyxeH-
Hbix Cn CCCP npu obecneyeHun npasoropsiaka B 6opbde c
MPecTyNHOCTLIO» %, XOTA 3aKOHOOATESNb MbITANCA akTUBU3NPO-
BaTb 9TOT aCMNEKT KOHCTUTYLIMOHHOIO Haa3opa. 3akoHom CCCP
oT 24 okTabpsa 1990 r. «O6 obecneyeHn OeNCTBUA 3aKOHOB U
MHbIX aKTOB 3akoHopaTenbctBa Coio3a CCP» gononHUTENBHO K
YXE CYLLIECTBYIOLLMM MOJIOXEHNSM YKa3blBaslOCb: €CNN 3aKOH
CCCP n nHow akT BbICLLIEr0 OpraHa rocygapCTBEHHOW BAacTu
n ynpaeneHunss CCCP HapylwiaeT, No MHEHUIO COO3HOM pecrny6-
NNKn, ee CyBepeHHble npaBa, TO B COOTBETCTBUM CO CTaTbeEWN
124 KoHcTuTtyummn CCCP BoONpoc MOXET OblTb peLleH Ha OCHO-
Be 3akyeHna KomuteTta KOHCTUTYLUMOHHOro Hag3opa CCCP
(cT. 2)»®8,

86 Cwm.: Asiekcees C.C. TpeTbs BnacTb. CtaHeT nn eto KOMUTET KOHCTUTYLIMOHHOIO Haa30-

pa//M3Bectus. 1991. 23 desp.
87 Cm.: BCH/, n BC CCCP. 1991. Ne 17. Cr.498.
188 Cm.: BCHA, 1 BC CCCP. 1990. Ne 44. CT.418.
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Okazancs 6e30eiiCTBEHHbIM U NPeaBapUTESNIbHbIA KOHCTU-
TYUMOHHbIV Haa3op'™®. He onpaesgancsa nporHo3 [.A. Kepumo-
Ba, YTO OH MOXeT cTtaTb «HenocunbHbiM» Ona KKH. Mbitascb
«3anycTuTb» MexaHn3M 9Toro Hagsopa, Komutet B 0gHOM u3
CBOMX 3akioyeHuin ykasdan: «Cumtatb HeobxoanmbiM, HTOOLI
3aKOHOAAaTeNbHbIE aKkTbl KPATKOBPEMEHHOIO AENCTBUA WU UX
NPOEKTbl CBOEBPEMEHHO NPEAOCTaBNASANNCH COOTBETCTBYIOLM-
MW rocygapcTBeHHbIMU opraHamuy B KOMUTET KOHCTUTYLIMOH-
Horo Hag3opa CCCP, ¢ temM, 4ToObl OH MMEN BO3MOXHOCTb,
ecnn notpebyeTcs, AaTb 3ak/lOYEeHMe Mo HMUM B CPOKW, npe-
OYCMOTPEHHbIE 3aKOHOM...»". MOXHO nuwb npeanonarathb,
4YTO 3TOT HeynaydHbii onblT KKH nosnusan B 6yaoyuiem Ha oTkas
3aKkoHogaTens npeaocTaBUTb NPAaBO NPeaBapUTENbHONO KOH-
CTUTYUMOHHOIO KOHTPONs poccunckomy KOHCTUTYLMOHHOMY
Cyny.

0. Peodanos B 1991 roay 3apmancs Bonpocom: «CocTtosan-
ca nu KoMuTeT Kak «TpeTbs BNacTb» B rOCYyAAapCTBE UM 3TO
elle OAMH KOHCYNbTaTUBHO-MNPAaBOBOW opran?»'®'. Ctonb 3a-
MHTEpPeCcOBaHHbIN y4yeHbln, kak C.C. Anekcee, OoTBe4dan Ha
HEro MONIOXUTENbHO: «...NOSIBUIACb-Taky, MNyCTb €le N He
cunbHas, cynebHO-KOHCTUTYLIMOHHAA BRacTb»'®2. Bpsag nn
MOXHO KaTeropuyHo OTBETUTb Ha 3TOT Bonpoc. C ooHOM CTo-
pOHbI, kazanock, 4To KKH nprnobpen kakme-T1o 4epTbl KOHCTU-
TyumoHHoro cyna. O6 aTom, No KpanHen mepe, CBUOETENbCT-
BOBaJIN: 3aMMCTBOBaHME OTAESIbHbIX 3/IEMEHTOB cyaebHoro

188 Cm.: KyapsisueB B.H. OemokpaTusi 1 npaBoBoi nopsnok//Mssectus. 1991. 5 desp.

Mpensuas nogobHbii pesynbTaTt, C.C. AnekceeB eule B aekabpe 1989 r. npepnaran
co3patb JKCnepTHbI TOCYAapPCTBEHHO-NPaBOBOW COBET AJ1S MPeaBapuTenbHOro Ocy-
LLLECTBNEHUS IOPULANYECKON 3KCNEPTU3bI MPOEKTOB NPE3VAEHTCKUX YKA30B 1 APYrux ak-
TOB, NPEACTABNEHHbIX EMY Ha NMOANUCH, YTOObI 06ECNEeYNTb UM «KOHCTUTYLIMOHHYIO CTe-
punbHOCTb». OaHaKo aTa naes He 6Gbina nogaepxaHa Mop6ayeBbiM B Hagexae Ha KKH
v lopuandeckuii otaen annapata lMpeauaeHTa (cMm.: LaxHasapos I. Ykaa. cou. - C.451).
MosgHee C.C. AnekceeB BHOBb B Gecefe C XypHanuctom lO. KoBaneHko oTmeuvan:
«OnbIT $paHuUy3ckoro FocynapCTBEHHOrO COBETA... MPEACTABNSeT AJi9 HAaC VCKIoYM-
TenbHbIN NHTEpec. Mbl cMornn 6bl 06NErYnTb PeLleHne MHOMMX NpobsiemM, ecnuv Gbl Co3-
[anu opraH, HafeNeHHbI aHanorMyHbIMM QYHKUMSMU - IOPUANYECKOrO COBETHUKa W
BbICLLEN CYAEeBHON MHCTAHLMKN MO aAMUHUCTPATUBHBIM BOMPOCaM, - KOTOPbI cTan Obl
urpatb BaxXHyl0 POJib B OT/IaXMBAHUM MexaHu3ma NpaBoBOro rocyaapcrtea» (cM.: Kosa-
neHko 0. CoBeTHUK 1 cyabsi. FocyaapcTBeHHbI coBeT PpaHumm B CUCTEME NPaBOBO-
ro rocypapctea//N3Bectus. Mock. Bey. Bbin.//1990. 25 asr.).

190 Cm: BCHA, n BC CCCP. 1991. Ne u. CT.499

91 Cm.: ®eogaros 0. Mpaso Ha BnacTs//Mssectus. 1991. 25 nioks.

192 Cm.: Anexcees C.C. TpeTbsa Bnactb//MN3Bectus. 1991. 23 desp.
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npouecca'™ (nybnuyHoe 3acepaHue’™, coBellaTesibHast KOM-
HaTa 1 ocobble MHeHus YneHoB KomuTteTta'*®, nopsaaok obHa-
POOOBaHUS €ro 3ak4YeHnn' n nx punanyeckas cuna B cny-
yae KOHCTaTauuu HapylleHust NogHaa30pHbIM NPaBOBbIM aK-
TOM OCHOBHBbIX NpaB 1 cBobop Yyenoseka. C Apyroii CTOPOHbI,
Takme 0b6CTOATENbCTBA, Kak CTPOro MHAVBUAYaANbHbIA U KOH-
KpeTHbI xapakTep pewweHnin KKH™, nx HeokoH4aTenbHOCTb U
Heoba3aTeNlbHOCTb MO OOJMbLLUMHCTBY KaTeropuii paccmatpu-
BaeMbIX BOMPOCOB'®, OTCYTCTBUE 4EeTKOW, 6nn3kon Kk cyneb-
HOI, Npouenypbl nx paszéupartenbcTBa, B YHaCTHOCTU - COCTS-
3aTeNIbHOCTU, U MexaHu3mMa UCMOJSIHEHNA'®, apKas NMoJNTU3N-
poBaHHOCTb geatenbHocTn KKH - no3BondloT yTBepXxaaTth,
4YTO 3TOT OpraH BecbMa pgafiek OT TOoro, 4Ytobbl ero cumMTatb
«TpeTbeln BNacTbio» B cTpaHe. K TOMy Xe nonyroparognyHbii
onbIT paboTbl KoMuTeTa He aan 4ocTtatoyHoro matepuana ansg
NOATBEPXAEHUS €ro «npaBoOCyoHOro» xapakrepa.

KKH He npuaoepxuBancsa gaxe Tex npouenyp, KoTopble cxe-
MaTU4HO OMNpeaensanMcb 3akOHOM O KOHCTUTYLIMOHHOM HaA30-
pe. OH He cTpemMuscs o4epTUTb A1 cebs nNpoueccyasbHbIi No-

PAOOK, CBOMCTBEHHbIN cyay, XOTA B NyOIMLMCTUYECKON nuTepa-

193 Cwm.: Anekcees C.C. KOHCTUTYLIMOHHBI Haa30p: nepeble Wwarn u npobnemsl//N3BecTus.
1990. 28 asr.; bocxonos C.C. MocTtynatel NpaBoBOro rocynapcrsa// Hesasucumas ra-
3eTta. 1991. 30 mapTa

%4 cm., Hanp. XKb6aHos E., ®eogaHos (0. MpensaputensHoe obcyxaeHve: KoMuteT KOH-
CTUTYLMOHHOIO Haa30pa 3acsylian MHeHME 3KCNEePTOB OTHOCUTENbHO Npukasa MWUHU-
CTPOB BHYTPEHHUX Aen 1 o6opoHbl CCCP o coBmecTHOM natpynupoBaHum//Coto3 1991.
Ne 6(58). desp. - C.4, 20.

195 Cm.: Ocobble MHeHUs uneHos KomuteTa C.C. Bocxonogea, A.l'. Beikosa, I.3. NHukupBe-
nm (BCHAO v BC CCCP. 1990. Ne 47. - C. 1245, 1247-1248).

196 Cm.: 3akoH CCCP ot 31 mionst 1989 r. «O nopsiake onybsMKOBaHUS U BCTYMEHUS B CU-
ny 3akoHoB CCCP un apyrux aktoB, MpuHATbIX Cbe3nom HapoaHbix genytatoB CCCP,
BepxosHbiM CoBeTom CCCP u nx opraHamm»//lMpaepa. 1989. 3 aer. B 10 e Bpems OT-
Meyvanochb, 4To 3akmodeHns KKH, B oTanyme ot 3akOHOB 1 yKa30B, He NyOauKyioT B Mon-
HOM 06beme paxe «M3BecTus» (cm.: Peodaros tO. MNpaso Ha BnacTs//M3BecTus. 1991.
25 nioHs).

97 Cm.: EmesnbsiHos E.A. COOTHOLLEHME 1 B3aVMOAENCTBNE KOHCTUTYLIMOHHOTO U MPOKY-
popckoro Haasopos. - C.6.

%810, Pelwetos cuutan, 4to cam dakT NpoBO3rnaleHns Toro Uan MHOro akTa HEeKOHCTU-

TYLMOHHBIM YyXe HeceT B cebe anemeHT 06a3aTenlbHOCTW, 3TO CBOEro poja BepayKT,

XOTa 1 6e3 cneumanbHON caHkuun. Bospaxasa emy, 0. KyapsBueB pe3oHHO 3ameTu:

«Bce 3aBMCUT OT YPOBHS MOMUTUYHECKOW M NPaBOBOI KyNbTypbl TEX, KOMY 3TOT BEPAUKT

appecoBaH»(cM.: KommyHmceT. 1990. Ne 4. - C.75).

«CnaboCTb HaLLEro KOHCTUTYLIMOHHOIO HaA30pa, - N1casn U3BECTHbIN nyGnuumnct 0. deo-

®aHoB, - B TOM COCTOMUT, YTO OTCYTCTBYET HAAEXHbIA U YETKUA MEXaHU3M WUCMOSIHEHUS]

peLuenuii» (Cm.: deodaHos tO. B Tuckax cnpasepmeoctn//M3Bectus. 1991. 2 anp.)
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Type Kak TOro BpemMeHu, Tak 1 rnosxe, KommteTty npunmcoisanm
OYHKUMN  «KOHCTUTYLLMOHHO-MPAaBOCYOAHOro opraHa»®®, A.U.
JlykbsiHOB, HanpuMep, B OAHOM U3 CBOMX MHOMOYUCHEHHbIX UH-
TepBbio 3aaBnan: «A KoOHCTUTyumoHHbIn Cya, BriepBble poxaasi-
Csl BOBCE He B KOHCTUTYUMK EnbumHa. Y Hac 661 KOMUTET KOH-
CTUTYLUMOHHOIO Haa30pa, KOTOPbLIN NOCTENeHHO rnpespaLLancyd B
KoHcTuTyumoHHbii Cyg»2°'. KOMUTET WKMPOKO MCNOMb30Bas He
NpenyCMOTPEHHYIO 3aKOHOM MPakTUKY BbICTYMJIEHUI C peLue-
HUSIMU, PA3bACHEHUAMUN U 3a9BNIEHNSMN B CBA3M C MOArOTOBKOW
K C/yLWlaHWIO KOHKPETHOro Aena, B KOTOPbIX OOCTaTO4HO npu-
CTPaACTHO BbICKa3bIBAJICS MO CYLLECTBY BOMNPOCa. TN OOKYMEH-
Tbl, GaKTUYECKN, UMENN HE MPOLEOYPHbIN, a NONUTUYECKNA Xa-
pakTep, 4To He oTpuuanock 1 pykosogcteom KKH*2, Tak, 3asas-
JleHVe Mo BOMpocaM MNpuB/eYeHUs BOEHHOCYXXalLlmMX K obecne-
YyeHuto obLLLeCTBEHHOIO Nopsaka, kak nucan torga C.C.Anekce-
€B, «B YEM-TO Jaxe nepekpbiBaeT YNOMAHYTOe KOHKPETHOE fe-
110 1 3akpenngeT rno3vumio KoMmTeTa no NpUHUUNManbHbIM BO-
npocamMm 3akoHopartesnbcTBa». He paccmoTpeB ewe gena, KKH
3aaBMs1 0 He0OXOAMMOCTI Haaexallel 3akoHoaaTenbHOM oc-
HOBbl B AaHHOW 06nacTu, NPMTOM TakoW, KOTOpas uckio4vana
MCMNONb30BaHME BOEHHOCYXalux ON1g uenen, He nNpenycMmoT-
peHHbIx KoHcTuTyumen CCCP, 1 no pelueHuto kakux-nmbo ob6-
LLLECTBEHHbIX UM HE YMNOJIHOMOYEHHbIX HAa TO rOCYy0apCTBEHHbIX
opraHos®®, Bnammo, noHumas iopugnyeckyto ysi3BUMOCTb MO-
no6HbIX 3aaBneHunin, KKH ykasan, 4To oHO HanpaBnsieTcsa B Bep-
xoBHbIi CoBeT CCCP B kauecTBe npeacTtaBneHus, cOoenaHHOro
B NOpsaKe OCYLIECTBJ/IEHMNS 3aKOHOAATENbHON MHULNATUBBI?,
He cBOWCTBEHHbI NPUHLIMNIAM Cyoonpon3BoacTBa 6binn 1 3a-
6naroBpemMeHHoe npeacTaBneHe KoMMTeToM NpoekToB 3akslto-
YeHWUI y4acTHMKaM ero 3acefaHus U nNpeacTaBUTeENsaM 3anHTe-
PECOBaHHbLIX OpraHM3auuin, a Takke MopsaoK MHULMUPOBAHUS

paccmoTpennsa BonpocoB B KKH. MNocnegHuii Obin ganek ot

200 Apexcees C.C.: 1) KoHcTuTyums n Bnactb//M3Bectus. 1990. 3 gek.; 2) MNog Ha Nyt K
BepXOBeHCTBY npasa//M3Bectmsa. 1991. 19 uioHa (3Ta cTaTtbs BOCNPOM3BEAEHA B KH.:
Anekcees C.C. Ypoku. Tsxkkuin nyTb Poccum k npasy. - M.: lOpuctb. 1997. - C.214-221).

201 cm.: MoomockoBHble ndsectus. 1995. 27 okT.

202 Cm.: JlazapeB 5.M. Ykas. cou. - C.24.

203 Cm.: UssecTus. 1991. 23 desp.

204 Cm.: 3asenenve Komuteta KOHCTUTYUMOHHOro Hag3opa CCCP «O 3akoHopaTenbctse
Mo BOMPOCaM MPUBIEYEHUSI BOEHHOCITYXaLUMX K 06ecrneveHnio o6LeCTBEHHOMO NMopsia-
ke»//V3BecTtus. 1991. 15 desp.

M3 nctopmm KOHCTUTYLIMOHHOIO NpaBocyans

CXOXEro C WUCKOBbIM KOHCTUTYLIMOHHO-CcyaebHOoro npon3BoacT-
Ba, roe Oeno paccMaTpmMBaeTCs MO KOHCTUTYLIMOHHOMY WCKY
(3anpocy, o6palleHnto) UM KOHCTUTYLMOHHOW Xanobe, HO He
no WMHMUMATMBE CamMOro opraHa KOHCTUTYLMOHHOrO KOHTPOSS.
KoMunTeT e KOHCTUTYLMOHHOIrO Haa3opa 3aHumarncs pasbupa-
TENbCTBOM KOHCTUTYLIMOHHBLIX BONPOCOB MO0 MO NpensioxeHu-
M 1 NOPYYEHUSIM COOTBETCTBYIOLLIMX OPraHOB U OOSIKHOCTHbIX
nnu, T.e. OCHOBBIBAsiCb Ha CBOEro poaa uepapxmyeckun-agmu-
HUCTPaTUBHBLIX KOMaHAax, Mbo no cobCTBEHHOW MHUUMATUBE.
Mprvyem oHa OOMUHMPOBana B YAC/IE OCHOBaHWUI BO30YXAeHMS
KOHCTUTYLUMOHHOrO Haasopa. o4ty BocemMbOecaT MPOLLEHTOB
Bcex BonpocoB KKH paccmoTtpen no cobCTBEHHOW MHULMATU-
Be2®. Jlnwb wecTb peweHnn (5 3aknioyeHnii u1 1 noctaHoBne-
HMe) BbIHECEHbl UM MO MPEeASIOKEHNSM U NOPYYEHUAM CyObeK-
TOB, HaZleNeHHbIX NpaBoM obpalleHus B Hero. B ymcne ux: MNpe-
3mpgeHta CCCP - no gsym Bonpocam®®, BepxosHoro CoeTa
CCCP - no opgHomy®, Tllpeaocematend BepxosHoro CoBeta
CCCP - no gpym*®, BepxoBHoro Coseta PCPCP - no ogHomy
Bonpocy®®. OueHnBasa Takyio npaktuky, C.C. Anekcees nucan B
0OHOW 13 raseTHbix cTaten: «Beop 9TO HEHopManbHOE AOeno,
Koraa ToMbko B ABYX Ciy4dasix (Mo COCTOsiHMIO Ha aekabpb 1990
r. - MM)... BOoNnpoCbl CTaBWIMCb Ha PaACcCMOTPEHUE KOMUTETA,

205 Cpeaun Hux - Bonpoc 06 obecnedvyeHnn B 3akoHopaTensctBe CCCP npaBa 06BMHSEMO-

ro Ha 3almTy, PAaCCMOTPEHHbIN Nno cobcTBeHHOM uHMumatnee KKH, Ho B cBa3u ¢ obpa-
LeHmem BececotosHoli koHdepeHummn Cotosa agsokatoB CCCP (cm.: BCH, 1 BC CCCP.
1991. Ne 17. Ct1.500).

Cwm.: 3aknioyeHns KomuteTa KOHCTUTYuMoHHoro Haasopa CCCP ot 26 oktabps 1990 r.
«O 3anpeTe COBMeELLEHUs OOSIKHOCTeN PyKOBOAMTENSMU FOCYAAPCTBEHHbIX OpPraHoB
BNlACTU 1 ynpaBieHus, yCTaHOBMEHHOM B 3akoHopaTtensctee PCOCP» n ot 21 nekabps
1990 r. «O noctaHoBneHun BepxosHoro CoeeTa JlatBuiickoli Pecny6nvku oT 4 aBrycta
1990 ropa»//BCHA, n BC CCCP. 1990. Ne 47. C1. 1002; 1991. Ne 4.CT1.89.

Cwm.: MocTtaHoBneHne KomuteTta KOHCTUTYUMOHHOro Hapndopa CCCP ot 3 anpens 1991
r. «O 3aKkoHopaTenbHbIX akTax, MPUHATbIX B CBA3W C npoBefeHvem pedepeHayma
CCCP»//BCHL, n BC CCCP. 1991. Ne 17. Ct1.499.

Cwm.: 3aknioyeHns KomuteTa KOHCTUTYumMoHHoro Haasopa CCCP ot 25 oktabps 1990 r.
«O 3akoHOAATeNbCTBE MO BOMPOCY O NMPUHYAUTENIbHOM JIeHeHUN U TPYAOBOM MepeBoc-
NUTaHUW NUL, CTPagaoLWmxX ankoronam3mMom U HapkomaHuern» n ot 15 despang 1991 r.
«O 3akoHopaTtenbcTBe JluToBCKOW Pecnybnuku, npeaycMaTpyBatoLLEM YrOfIOBHYKO OT-
BETCTBEHHOCTb 3a IeCTBUS, CBSI3aHHbIE C CO30aHNEM W yHacTUEM B AesTeNbHOCTUN 06-
LLLeCTBEHHO-MONANTNYECKMX opraHmaaumnii»//BCHA n BC CCCP. 1990. Ne 47. Ct. 1001;
1991. Ne 9. Ct.206.

Cwm.: 3aknioyeHne KomuteTta KOHCTUTYUMOHHOrO Haasopa CCCP ot 3 anpens 1991 r.
«O HOpPMaTMBHbIX akTax Mo BOMPOCaM WCMOb30BaHWUS BOEHHOCYXALUMX 019 OXpaHbl
obuecTBeHHoro nopsaka»//BCHA n BC CCCP. 1991. Ne 17. Ct. 498.
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KaK 3TO M MOJSIOXEHO MNPUMEHUTENBHO K NPaBOCYAHOMY OpraHy,
- N0 UHMUMATMBE NnL, NPeayCMOTPEHHbIX B 3aKOHe. B ocTtanb-
HbIX Xe Cly4Yasix MCNONb30BasICa 3KCTPaAoOpPANHAPHbLIA MOPAO0K -
BO30OYXOeHMe gena «no COOCTBEHHOW MHUUMATUBE», MOPSO0K,
KOTOPbIM MO CMbICIy 3aKOHA O0/MKEH MPUMEHSATHCS NULLbL TOraa,
Korga He cpabaTtbiBaeT HopMalibHasi npoueaypa»?'.

Bbiclune opraHbl rocygapCTBEHHOM BNACTU COKO3HbIX pPec-
nyénuk (kpome PCHCP) urHopuposann KKH, He obpaliasice B
Hero ona paspellenus pasHornacuii ¢ CCCP, npnHumaa ogHo-
CTOPOHHME pelleHnd. B cBa3n ¢ aTMm 3akoHoZaTesnb nNonbitan-
CS HENOCPEACTBEHHO CaM paspeLuaTtb MX, HE UCKIIYas B TO Xe
BpPEMS 3TOro nosHomouma na npeporatne Komuteta. CornacHo
ctatbe 13 3akoHa CCCP ot 26 anpensa 1990 r. “O pasrpaHu-
YyeHun nonHomoumin mexay Coto3om CCP u cybbektamu dene-
pauun”, BepxosHbiit CoBeT CCCP BnpaBe 6bin paccmMaTpuBaTth
crnopHble Bornpockl mexay CCCP u pecnybnukamu no npotec-
Tam nocnegHux Ha MOCTaHOBNEeHMs K pacnopsxkeHus Coseta
Munuctpos CCCP?'", Ha YeTBepToMm Cbe3ae HapoaHbIX aenyra-
ToB CCCP A.N. JlykbIHOB NpennioXxun OononHuTb ctaTtbio 113
KoHctutyunn CCCP Hopmon 0 ToM, 4TO Ha BepxoBHeii CoBeT
CCCP Bo3naraercst pacCMOTPEHME NMPOTECTOB BbICLLINX OPraHoOB
rocyaapCTBEHHOM BNacTW CO3HbIX pecnybnunk Ha akTbl MNpesn-
neHta n KabuHeta MuHmuctpos CCCP, ecnu oHW, N0 MHEHWIO
pecnybnukn, HapyLailoT ee npaea, a Takke KoHCTUTyuuio 1 3a-
koHbl CCCP?'2, C aTuM He cornacuncs goKTop Iopuandeckmx Ha-
yk A.M. Fkoenes, NpeanoxXmBLLMA “BO BCEX Cnyvasx, Koga peyb
MOeT O crnope, O KOMMNeTeHuMu, O NPaABOMEPHOCTU peLleHns
BbILLECTOSILLEr0 OpraHa, He HanpaBisATb Y4eNoOUTHYID Ha OAWH
3Tax Bbile, a Hanpaenatb ee B KOMUTET KOHCTUTYLIMOHHOIO
HaA30pa, UMesd B BUAOY HEMPEMEHHYID ero TpaHcdopmauuio B
OyayuiemM B NpaBOMEPHbIA U aBTOPUTETHbIN KOHCTUTYLMOHHbIN
cyn, Hawen ctpanbl”?®. Oenytat 1O.K. Wapunos (Bawwknpckas

210 opm.: UssecTus. 1990. 3 gek.

21" 310 nonoxeHue BbI0 NOABEPrHYTO KPUTUKE, KaK BTOPKEHUE B KOMMETEHLWMIO KoMuTe-
Ta KOHCTUTYLUMOHHOro Hap3opa CCCP (cm.: LLyb6ept T.3. KOHCTUTYUMOHHbI KOHTPOMb
B CCP. Astoped. kaHa. aucc. - M.: BHUMC3, 1991. - C.16-17).

Joxnap MNpepncenatens BepxosHoro Coseta CCCP A.W. JlykbsiHOBa O BHECEHUM U3-
MeHeHuii B KoHctutyumio (OcHosHom 3akoH) CCCP//YeTBepThii Cbesn, HapoaHbIx Ae-
nytatoB CCCP. Bion. Ne 10. 21 pek. 1990. - C.7-8.

213 Tam xe. Bion. Ne 10. - C. 14; Bion. Ne 16. - C.9.

212

M3 ncTopumn KOHCTUTYLIMOHHOIO Npasocyaust

ACCP) Takxe 3agBun, 4TO “npaktnyeckn Ha BepxosHbii CoseT
BO3/1araeTca posib TpeTenckoro cyga. lNpu aTom octaetcd He-
MOHATHOM ponb Komuteta KOHCTUTYUMOHHOro Haazopa CCCP...
Taknm 06pas3oM, pasmMbITON OCTAeTCH rpaHb MeXay 3akoHoaa-
TenbHOW 1 cynebHol BrnacTammn”?'4, Bo3Bpalwasacb K 9TOMY BO-
npocy B 3aknounTtensHoMm cnose, A.U. JIykbSHOB pPasbACHS:
“Ecnun e kakas-To pecnybnuka no Tem niam nHbiM MoTveam Oy-
OeT cumTtatbh, 4TO YKas lpe3vaeHTa ... MPUHAT C HapYyLUEHUEM
Konctutyuum CCCP, TO oHa CMOXET B COOTBETCTBUM C HOBOW
pepakumein nyHkta 18 ctatbn 113 KoHCTUTYUMK obpaTnTbcs C
npotectom B BepxoBHbii CoBeT CCCP nn6o B KoMuteT KOHCTU-
TyumoHHoro Hag3opa CCCP”2'5. [lononHas A.U. JlykesaHOBa, aka-
nemuk B.H. Kygpasues 3ameTtun, 4to BepxoBHein Coset CCCP
MOXET MPUHSATb OAMH U3 YETbIPEX BAPUAHTOB PELLEHUS, €CN B
Hero nocTynwun NPoTecT Ha akT MNpe3uaeHTa n KabuHeta MuHn-
CTpOB. Bo-nepBbix, OH MOXET HanpasuTb Npe3naeHTy ceoe 3a-
KJto4eHme ¢ npeacTasneHnemM 06 nx oTMeHe. Bo-BTopbIX, nepe-
hatb cnop B KOMUTET KOHCTUTYUMOHHOIO Haasopa. B-TpeTbux,
obpatnthca Kk Cbe3ay HapoAdHbIX AenyTaTtoB. B-yeTBepTbix,
BepxosHbin CoBeT CCCP MOXeT 1 OTKIOHUTb 3TOT NPOTECT?'.
OTn pas3bACHEHUS HE OCTaHOBWAM amckyccuto. pu ronoco-
BaHUU n3MeHeHuin B KoHcTuTyuuio A.M. fAkoBneB npeanoxuvn
WCKJTIOYUTbL PacCMOTPEHME NpoTecToB cammm BepxoBHbiM Co-
BETOM, MOCKOJIbKy 3TO cyaebHas ¢yHkuma. MogobHoro poaa
CrMopbl, MO €ro MHEHUID, BO3MOXHO pelwiatb B KOHCTUTYLMOH-
Hom Cyge. B pesynbtate nonpaBka He Obuia npuHaTa. Mpu
3TOM BO3HUK Takxke BOMpoc, MoxeT nu BepxosHbin CoseT
CCCP oTmeHsTb ykasbl [peangeHTa u aktel KabrHeta MUHUCT-
pos CCCP, umerolime HOpPMaTUBHbIN XapakTep, Uinu aTum Oon-
XeH 3aHuMaTbcst KoMUTET KOHCTUTYLIMOHHOMO Haa3opa, a B Oy-
ayuwiem - KoHcTutyumoHHbin Cya. HekoTopble aenytaTtbl CKIIOHSA-
AnMCb K nocnegHemy peweHuto. [poTuB 3TOro BO3pasun
10.B.MNonuk: «Hn B koem cnyyae He MOXeT ObITb MPUEMIIEMBIM...
npeasioXeHue... aKkobbl BCe peLLeHst MOryT ObITb OCMOPEHLI Ye-
pe3 KoHCTUTYuuoHHbIM Cya nnu yeped KoMUTeT KOHCTUTYLMOH-
HOro Hagzopar. B pesynbrate Cbesn cornacuiaca ¢ TeMm, YTO

214 Tam xe. Bion. Ne 11. 22 gek. 1990 r. - C.48.

215 Tam xe. Bion. Ne 12. 22 nek. 1990. - C.6.
216 Tam xe. Bion. Ne 15. 25 gek. 1990. - C.34-35
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BepxoBHbIi COBET MMEET NMpaBo OTMEHATb akThl KabnHeta Mu-
Huctpos CCCP B cnydyae HecooTBeTCTBUS UX KOHCTUTYUMKN
CCCP n 3akoHam CCCP?". Takum 06pa3om, HECMOTPS Ha MNpPo-
[omKaLwmecs pa3roBopbl 0 KOHCTUTYLMOHHOM cyae, dakTuye-
CKN, peann3oBbiBasiaCb NPEXHSAA KOHUENUUSA AyanncTuyeckoro
KOHCTUTYLIMOHHOIrO Haa30pa M KOHTPONS (MapiamMeHTOM 1 ero
CcrneunanmanpoBaHHbIM OPraHoMm).

3akoHoaaTeNnbHbIE U BPEMEHHBIE OrPaHUYEHUSA NOSIHOMOYMIA
KKH He nossonsnn emy paxe no COOGCTBEHHOW MHUUMATVBE
BNNSATb HA KOHCTUTYLIMOHHO-NPABOBbLIE MPOLLECCHI B CTpaHe. B
YCNOBUAX MOMUTUYECKOTO U SKOHOMUYECKOrO Kpu3nca Aedarerib-
HOCTb KomuTeTa B 9TOM 4acTu OKalanacb «Napasim30BaHHON».
LLen nouck nyten adpdHEKTUBHOCTU KOHCTUTYLMOHHOIO Han3o-
pa. Mpepnaranncb pasnnyHble BapuaHTbl: OT 0ObSABIEHUS «MO-
paTopusl» B OTHOLLEHNM 3aKOHOOATEbHbIX aKTOB COIO3HbIX Pec-
nyénuk?'® 0o mMoaepHusaumMm KOHCTUTYLMOHHOIrO Haasopa
BMIOTb A0 Npeobpa3oBaHns B KOHCTUTYLIMOHHbIV cya. A 0o aTo-
ro coeeplueHcTeoBaTb KKH, «coxpaHuB cynebHyio pyHKUMIO ©
yCcunuBasl ero Haa30pHYI0 AEATENIbHOCTb, BHECS COOTBETCTBYIO-
wme nonpaeBky B 3aKOH»; paclUMpuTb NPaBO3aLLUTHLIE NPOLe-
Oypbl, aKTMBM3MPOBaTb HOPMasbHYIO npoueaypy obpalwieHuin B
KomMmnteT, co3gartb MexaHu3Mm WUCMOSIHEHUS ero peLlueHunin®®, Ec-
TecTBeHHO, No MHeHuto C.C.AnekceeBa, NpuLLIIOCh Obl KOMUTET
«MPEBPATUTb B HOBbIA MOLLHbLIA OpraH C Pa3HOMI0CKOCTHbIMM
QYHKUMSIMU, CYLLLECTBEHHO M3MEHUTL CoAepXaHne ero paboThl,
yCUNUTb KaApOoBbIA COCTaB U T.4.»%°. Ho ang aToro yxe He oc-
TaBasloCb BPEMEHMU, a rMaBHOE, He OblsIo TBePAOoN NpaBoBOM OC-
HOBbI M MpaBonopsaka, obecneyMBaloWmMx CTPOryl opuguye-
CKYl0 0643aTe/IbHOCTb HE TOJIbKO PEeLUeHnlr i OpraHoB KOHCTUTY-
LMOHHOr0 HaA30pa, HO UCMOJSIHEHNE aKTOB BbICLUMX OPraHoB ro-
CyOAapCTBEHHOM BnacTu.

217 Tam xe. Bion. Ne 16. 26 gek. 1990. - C.9-24.

218 Cm.: Crenosoii A. KOHCTUTYUMOHHBIN KOMUTET NPUHUMaET pelueHne//Vasectus. Moek.
Bed. Bbin. 1990. 15 ceHT.; AnekceeB C.C. KOHCTUTYLMOHHbI HAA30p: NepBbie warn un
npo6nemsbl. - C.3; AnekceeB C.B. Komutete KOHCTUTYLMOHHOro Hap3opa CCCP//Us3-
BecTma. Mock. Bey. Bbin. 1991. 18 auB.; OH xe. CtaBku cnvwkomM senuku! O nonuTtu-
Yyeckux LTamnax n 3akoHax Hayku//MN3secTusa. 1991. 21 qHB.

219 Cm.: MuckoTuH M. KOHCTUTYLUMM HyXHa 3awmTa//N3BecTus. Mock. Bbin. 1991. 26 aHB.;
Tuxomupos fO. MNpoTnBocTosiHNE 3akoHy//M3BecTusi. Mock. Bed. Bbin. 1991. 23 aHB.;
Anekcees C.C. KoHcTutyumsa u Bnactb. - C.3.

220 Cum.: Anexcees C.C. TpeTtbs Bnactb//N3Bectus. 1991. 23 desp.

N3 ncTopun KOHCTUTYLIMOHHOMO NMPaBOCYAMNS

MHorme nonUTUKM 1 yd4eHble BUOENN Bbixod B Npeobpas3osa-
HMM KOHCTUTYLMOHHOIrO Haasopa B cyaeOHbIi KOHCTUTYLIMOH-
HbIA KOHTPOb. Vloen KOHCTUTYLMOHHOIO Cyaa B Ka4yecTBE No3n-
TUBHOW asibTEPHATUBbI Pa3BMBa/IMCb NapasfiesibHo C B3sBLUEN
BEpx koHuenumen KomuteTra KOHCTUTYLMOHHOro Hagaopa. Ho
naxe Te, KTO cumTtan, 4yto dopma Kommtera cooTBeTCTBOBana
COBPEMEHHOW CoLManbHO-3KOHOMUYECKOM 1 NONUTUYECKON CU-
Tyaumn B CCCP, nonaranu, 4to B OyayLiemM MOXHO Obl1o Obl
coenatb cCneaylowumin war, npeepaTuB OpraHbl KOHCTUTYLIMOH-
HOro Hag3opa B KOHCTUTYUMOHHbIE CyOpbl, KOTOpble 6bl obecne-
yneanu BepxoBeHcTBO KoHcTutyumm CCCP n paspelwuann pas-
HOrfacmsa KOHCTUTYLMOHHOIO 3HadyeHus mexay Coiwosom CCP u
pecnybnvkamn, a Takke mexay rnocnegHumn. Takue opraHbi
Mornu 6bl 06n1aaaTh NPaBOM OTMEHNATL JIl0ObIe 3aKOHbI U Apyrue
HEKOHCTUTYLUMOHHbIE HOPMaTUBHbIE aKTbl, MPUHUMATb tOpPUaN-
yeckn 0b6513aTesibHble PELLUEHNS 1 UMETb MEXaHWU3M MX KOHCTU-
TYLMOHHOM peannsaummnz?',

MimeeTcsa n Touka 3peHuns, 4To co3gaHne Kommtera KOHCTU-
TyuuoHHoro Hag3opa CCCP c camoro Hayana gBnsga0Cb noau-
Tnyeckon owmnbkon. 3apayun Toro BpemeHu TpeboBanu ag-
dEKTUBHOIO cyaebHOro KOHCTUTYLIMOHHOIO KOHTPONSA ANs CO3-
JaHus NMPaBoOBOW CUCTEMbI, aaeKkBaTHON NOTPEeObHOCTAM 3KOHO-
MUYECKNX U NONUTUYECKNX Npeobpas3oBaHuin??, 3Ty posib MOr
obecneuntb nmwb KOHCTUTYUMOHHLIN Cyn. XapakTepHo, 4TO
nosxe M.C. NopbayeB npusHan «cepbe3Hon HemopaboTKown»
TO, YTO «OAHOBPEMEHHO C MHCTUTYTOM MNPE3NAEHTCTBA Mbl HE
co3Janu JocTaTo4yHO MOLLHOM cyaebHol BnacTn, BMecTo nos-
HOLLEHHOr0 KOHCTUTYLIMOHHOIO cyaa (Mnu HageneHnsa cooTBeT-
CTByIOLWMMU nonHoMounamMn BepxosHoro Cyaa) mbl yupeannm
KoMuUTeT KOHCTUTYLUMOHHOrO Hagsopa»?®. Buammo, npensuas
KPU3NC KOHCTUTYLIMOHHOIO Haa3opa, b.H. EnbunH ewe B map-
Te 1990 r. B pasnene 1 «[lonutnyeckoe ycTpoincTteo Poccum»

221 Cm.: Lymbxerko F0.JT. KOMATET KOHCTUTYLIMOHHOMO HaA30pa- CreuvananpoBaHHbIi

opraH no npaBoBoii oxpaHe OcHoBHoro 3akoHa CCCP. - C.39; Jlazapes 5. MapaHTumn
3aKOHHOCTW PeLUeHWnin BbiCLUMX 3enoHoB Bnactu. - C.11; KOHCTUTYUMOHHbI Haa3op -
war K npaBoBomMy rocygapctsy. - C.75; lo6exumosa H./. Ykas cou. - C.55-57.

222 om.: lMepecTpoiika B NpaBoOBON CUCTEME, IOPUAMYECKON Hayke, npaktuke: MaTtepuanbl
KoHdepeHuun B 3seHnropoae 18-20 mas 1987 r. (BbicTynnexHue H.B. CunbyeHko)//CoB.
rocynapcteo v npaso. 1987. Ne11. - C.78.

228 rop6ayes M.C. XwuaHb v pecdopmsl. KH. 1. - M.: HosocTtu, 1995. - C.491.
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B CBOel npenBbl6OpHON NporpaMmme - kKaHauaarta B HapoaHble
penytatel PCOCP - o603Haunn Tte3unc: «KOHCTUTYLMOHHbIN
Cyn Poccun - rapaHT cobniogeHus npaeB M cBo6on JINMYHO-
CTU»2,

KakoBbl e MpUYnHbI, MO KOTOPbIM Y HAC He MOLUN Ha y4-
pexaeHne KOHCTUTYLUMOHHOrO Ccyaa Mnpu KOHCTUTYLVUOHHOM
obHoBneHnn B 1988-1990 rr. MepBble uccnegoBaTenu aTon
npobnemsbl - .A. KepumoB n A.U. BkumoB - cpean NpUYmH
Ha3bIBAKOT: HEaaeKBaTHOCTb KOHCTUTYLMOHHOrO 3akoHoda-
TenbCTBa MNpoueccam MepecTporkn; HeoOXOAMMOCTb YCKO-
pUTb PacCUYUCTKY 3akOHOAATENbCTBA OT HEKOHCTUTYLMOHHbIX
aKToB, K 4yeMy Oonee npmMcnocobsieH KOHCTUTYLMOHHbIA Haa-
30p; nocnegHuii B Gonbluen mMepe Mor crnocobcTBoBaTb U
CBOEBPEMEHHOMY OOHOBJ/IEHMIO 3aKOHOAATENbCTBA; MNPOTUB
NMOEen KOHCTUTYLUMOHHOIO cyaa «paboTana» yTBepamBLUAsCS B
rocygapcTBe KoHuenumsa BepxoseHcTBa CoBeTos?®. [Noxanyin,
nocneaHsas npuunHa sBAsiachb rNaBHOW, YTO MoavYepkmMBaroT
He TOJIbKO MOJINTUKN, HO U KPYMHbIE Yy4eHble-KOHCTUTYLIMOHA-
JINCTbI??,

C Hayana ¢oyHkUMoHMpoBaHna Kommnteta KOHCTUTYLMOHHO-
ro Haa3opa CCCP Hayanu paspaBaTbCs rosoca o ero npeob-
pa3oBaHUM B KOHCTUTYUMOHHLIM cyn. O6 3TOM BbiCKasbiBa-
JINCb He TOJNbKO y4yeHble, aenytatbl, HO U Nnua, n3bpaHHbie B
KKH?, Bo306HOBW/IOCb OCBeELLEHNEe 3apybexXHOoro ornbita Cy-
nebHOro KOHCTUTYLUMOHHOIo kKoHTpons. Mpes 6bina noaxsave-
Ha nybnuuuctamu. 0. PeodaHoB, B YacTHOCTU, Nucan: «KoH-
CTUTYUMOHHBIA CYM, BAWCaHHbIA BO BCIO CcydebHyl0 cuctemy
CTpaHbl, ee pecnybnuk, mor 6bl Oonee OENCTBEHHO 3allu-
waTbh nNpaea rpaxnaH nm gemMokpaTuyeckme OCHOBbI rocynap-
ctBa. ONbIT MHOTMX CTPaH CBUAETENbLCTBYET 06 3P deKTMBHO-
CTU MMEHHO KOHCTUTYLMOHHOIO NpaBoCyaus, a He Haa30pa».

224 Cwm.: 3a KyNIbTYPHOE 1 SKOHOMUUYECKOe BO3poxaeHne Poccum (MpeasbiGopHas nporpam-

Ma B.H. EnbumHa - kaHgupata B HapogHble aenytatel PCOCP)//Mpensbl6opHbIi nna-
kaT. 4 mapta 1990 r. //UnT. no kH.: Ucakos B.b. Mpencepatens Coseta Pecnybnvku.
- M.: Nanesa, 1996. - C. 104.

225 cm.: Kepumos [.A., SkumoB A.U. Yka3 cou. - C.8-9.

226 Cm.: LlaxHa3apos I". Ykas. cod. - C.73, 152; TonopHuH b.H. KOHCTUTyuMs B coumnanu-
CTM4eCKOM npasoBOM rocygapcTse. - C.36.

227 Cm.: Anexcees C.C. KOHCTUTYUMOHHBbIM Haa30p: nepsble warn n npodnems. - C.3; Muc-
koTuH M. Yxas cou. - C.3.
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ABTOp nonaras, 4YTo NOCNeAHUA B HbIHELWHUX YCIIOBUSAX npe-
BPALLAETCS B «IOPUANYECKYIO DUKLINIO»Z2E,

CywecTBeHHOE BMSHME HA OXMBAEHWE UOEUN KOHCTUTYLM-
OHHOrO npaBoCyaAus oOkKasanum NoAMTUYECKUE NPOLECCH B
PC®OCP n gpyrux coto3Hbix pecnybnunkax. B yactHocTn, JlatBus
ewe B Hosibpe 1989 r. Ha 3akoHOOATENLHOM YPOBHE 00bsBUNA
0 Heob6X0AMMOCTU y4pexaeHUs KOHCTUTYLMOHHOro cyna. B ok-
Ta6pe 1990 r. YkpanHa 3ameHmna B OCHOBHOM 3aKOHe MHCTU-
TYT KOHCTUTYLUMOHHOIO HaA30pa Ha KOHCTUTYLUOHHbLIN cya?®. B
nepBoi nonoBuHe aekabpsa 1990 r. penyTaTbl KNPr3CKOro nap-
flameHTa nporosocoBanu 3a ynpasgHeHne Komutera KOHCTUTY-
LLMOHHOro Haa3opa pecnybsnkn, KOTOpbIA, K CIOBY, eLle He yc-
nenn cdopmmpoBaTtb. BMecTo Hero peweHo opraHn3oBaTb KoH-
CTUTYUUOHHBbIN Cyaze.

Heckonbko cnoxHee obcTosno ¢ atum BonpocoB B PCOCP.
Kak nssectHo, B 1989 rogy B xooe obcyxaeHus rnpoekta 3ako-
Ha «O06 nameHeHnax 1 gonosiHeHusax KoHctutyumn (OCHOBHOrO
3akoHa) PCOCP» psag y4eHbIX 1 NpakTUKOB NoaaepxXxann uaeto
co3gaHna Kommuteta KOHCTUTYUMOHHOro Haandopa PCPOCP. Ero
y4pexaeHve Nnpru3HaBanoCh «BNOJIHE NOrnyHbiM», kak n B8 CCCP.
Mpennaranocbk, Hapsay C ero rnaBHOM 3agadein - obecnevyeHu-
em cootBetcTBusa KoHctutyumm PCOCP Bcex msgaBaemblx B
pecnybnke HOpMaTUBHbIX akToB, Hagenntbe KKH PCOCP npa-
BOM pewaTb crnopbl mexay PCHCP 1 aBTOHOMHbIMK pecny6bnm-
KamMu, aBTOHOMHbIMW 06NaCTAMM M @aBTOHOMHBIMW OKpyramu, a
Takke MX crnopbl Mexay coboi. CumTanocb Takxe Lenecoob-
Pa3HbIM 3aKPENUTb MOJSIOKEHNE O KOHCTUTYLMOHHOM Haa3ope
3a akTamu, CBSI3aHHbIMK C NOABEOEHNEM UTOroB pecnybnmkaH-
CKMX N MEeCTHbIX pedepeHaymMoB. BmecTe ¢ Tem npepnaraemole
HOBE//Ibl UCXOOUAN M3 KOHLUEMNUMU NpU3HaHUSa cybbekTamm

228 Cm.: eogparos 0. He crelmte Ha Gappukaasl. PasMbllLneHusi BO Bpemsi 3aCefaHus

Komuteta KOHCTUTYUMOHHOrO Hapaopa//MN3BecTus. Mock. Bed. Bbin. 1990. 12 ceHT.;
Eropos C.A. KOHCTUTYLIMOHHbIN HaA30p B COBPEMEHHON MOANTUKO-NPaBOBO Teopumn
CLUA//Cog. rocynapcteo 1 npaeo. 1994. Ne 1. - C.121-130; boskyH E., lyk C. KoHcTu-
TYLUMOHHBIA Cyn, APl KOHTPONNPYET BCE, HO HUKTO HE BrPaBe KOHTPOIMPOBATb €ro Aeit-
ctBusi//M3BecTns. Mock. Bed. Bbin. 1991. 30 aBr. 1 2 ceHT.

29 Moppo6Hee 06 atom cMm.: MutiokoB M.A. KOHCTUTYLIMOHHbIE CyAbl HA MOCTCOBETCKOM
npoctpaHcTee. CpaBHUTENbHOE UCCNefoBaHMe 3akoHodaTeNbCTBa 1 cyaebHol npakTu-
Kun. - M., 1999. - C.4-6.

20 . KpacwnbHukoBa C. Bynet co3pnaH KoHCTUTYUMOHHbINM Cyn//U3BecTusi. Mock. Be.
Bbin. 1990. 14 pek.
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PCOCP TONMbkO aBTOHOMHbIX €OUHUL, a TakXke HeoKOoH4YaTeslb-
HocTM peweHnii KKH PC®OCP. B uvacTtHocTW, npodeccop
H. MuxaneBa nonarana HeoOXOAMMbIM 3aKpPenuUTb B POCCUIA-
ckoli KoHcTuTtyummn npaso BepxosHoro Coseta PCHOCP otme-
HATb NO nNpeacTaBneHnio atoro Komnteta aktbl BepxoBHbIX CO-
BETOB aBTOHOMHbLIX pecnybnunk, CoBeToB HapOAHbLIX OenyTaToB
aBTOHOMHbIX 06s1acTeEN M aBTOHOMHbLIX OKPYroB B Clydae ux
npoTtueopeums 3akoHam CCCP u PC®OCP#'. OgHOBpeMEeHHO
NpeacTaBUTENSIMM HEKOTOPbLIX aBTOHOMHbIX pecnybnnk ¢ nosu-
LUMIA «BHYTPMPOCCUNCKOrO cenaparn3ma» oTcTamBanacb naes o
TOM, 4YTO «@BTOHOMHbLIM pecnybnnkam HeobXoAMMbl KOMUTETbI
KOHCTUTYLIMOHHOIrO Haa3opa, CrnocobHble 3ddeKTUBHO pearu-
poBaTb He ToNbkO Ha akTel ACCP, HO 1 Ha akTbl COIO3HOW pec-
nyonuku, naxe Coto3a CCP, Hapywaowpe npasa ACCP»%2,

Ha ceccumn BepxoBHoro Coseta PCOCP B okT6pe 1989 ro-
0a, NPUHSBLLEN U3MEHEHNS 1N OOMNOSIHEHUS B pOCCuiickyto KoH-
CTUTYLMIO, OTMEeYasnoch, 4To Npeactosuee obpazoBaHme Komun-
TeTta KOHCTUTYLMOHHOro Hag3opa PCPOCP moxeT ctaTb OencT-
BEHHbIM MHCTPYMEHTOM ob6ecnevyeHusi BEPXOBEHCTBA 3akoHa,
NPOYHbLIM 3aCJ/IOHOM Ha MyTW BCEBNACTUS BEAOMCTB, MECTHUYE-
CcTBa, KOMaHAHO-6I0poKpaTniecknx MeTonoB. JdenyTtatbl OT aB-
TOHOMWIA nonaranu, 4to atoT Komutet ByneTt «HagexHon npe-
rpagoi Ha Nyt NoAoOHbIX HaPYLUEHWIA B XWU3HW aBTOHOMHbIX
pecnybnuk n obnactein»>2, Ctatba 119 KoHctutyumum PCOCP (B
pen. ot 27 oktaAbpa 1989 r.) onpenenuna cocTtas, NOPAO0K U3-
6paHus 1 nonHomouus KommuteTa KOHCTUTYUMOHHOIO Haasopa
PC®CP, BO MHOrOM CKOMMPOBAaHHbIE B MPUHLMNMANBHBLIX MNOS10-
XeHusx ¢ obuiecoto3Horo OcHoBHOro 3akoHa.

OpHako yxe Ha [leppom Cbe3ge HapOOHbIX OenyTaToB
PC®CP o603Hauynnacb no3vumst otkasa OT KOHCTUTYLMOHHOMO
Hag3opa. B ceHTabpe-oktabpe 1990 roga BepxoBHbii CoBeT
PC®CP okoHuyaTenbHO onpenenusics ¢ BblOOpPoOM cynebHoro
KOHCTUTYLIMOHHOIO KOHTPOS B KA4eCTBE OpraHM3aunmoHHO-Npa-
BOBOI (popMbl OxpaHbl pecnybnunkaHckor KoHcTutyumm. Memxo-

21 Cm.: Muxanesa H. MpaBoBas 6a3a nepectpoiikn//CoB. Poccust. 1989. 19 asr.; Ha 06-

cyxaeHun 3akoHonpoekTbl Poccun: U3 nouytbl//CoB. Poccus. 1989. 19 aBr.

232 Cm.: XKeneaHos 5. Yto MoryT asToHomun?//MNpaspa. 1989. 24 asr.

233 Cm.: 11-a ceccust BepxosHoro Coseta PCPCP pgeHaguatoro coabiBa. M3a Bepx. Co-
BeTa PCDCP. - M., 1989. Bion. Ne 1. - C.14; Bion. Ne 2. - C.16; Bion. Ne 3. - C.14.
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JNIorM4yeckn B Kakoi-To Mepe TOMy CrnocobcTBOBasio U oTpuLa-
TeNlbHOE OTHOLLEHME POCCUINCKOro PykoBoACTBa K npakTuke Ko-
MmUTETa KOHCTUTYUMOHHOro Hagsopa CCCP, BbI3BaHHOIO 3akJito-
YEeHVMEM O HegonyCTUMOCTU COBMELLEHUSA FOCYOAPCTBEHHbIX U
NapTUAHbLIX MOCTOB, YCTAHOBJIEHHOr0 B 3aKOHOOATENIbCTBE
PC®CP. B cBoto o4yepenp, cpeam 3Ha4YnTesbHOM YacTu 41eHOB
KKH CCCP Takxe wumen pacnpoCTPaHeHHOCTb “aHTUeNnbLUuH-
ckuii cnHgpom”. 15 gekabps 1990 r. Btopoii Cbean HapoaHbix
nenytatoB PCOCP, npuHas 3akoH PCPCP «O6 nameHeHusx n
nononHeHuax KoHctutyumn Poccuinickon depepauym», yype-
oun B ctpaHe KoHCTuUTyuuoHHbin Cya n nopyydmn BepxoBHOMY
CoBety PCOCP paspaboTtatb npoekt 3akoHa PCPCP «O KoH-
ctutyumoHHom Cyne PCOCP» n npeactaBuTb ero Ha paccMmoT-
peHune odyepenHoro Cveana HapoaHbix genytatos PCOCP»4,

3Tn npeobpasoBaHns, Kak 1 MOSIUMTUKO-3KOHOMUYECKas Cu-
Tyauus, B ONpenesieHHon Mepe MHTeHCndULMpoBann NpoLec-
Cbl BOKPYr pedopmMbl KOHCTUTYLIMOHHOIO Haa3opa B cTpaHe. Ec-
TECTBEHHO, 4YTO OHW Mpexae Bcero 6biv CBs3aHbl C NOAroToB-
kon Cot3Horo gorosopa u HoBow KoHcTtutyummn CCCP, Ho pas-
BMBaINCb HE Tak CTPemMuTesnbHO, kak B Poccuitickorn depepa-
ummn, ele aBnaloLeinca coctaBHom yacteio Cotosa.

Kak yxxe otmevanoch, B Hadane 1990 r. MHCTUTYyT rocygap-
ctBa n npasa AH CCCP npepctaBun B KOHCTUTYLMOHHYIO KO-
MmMccuio, obpasoBaHHylo Cbe3aom HapoaHbix aenyrtatos CCCP,
koHuenumio Hoeon KoHcTutyummn Cotoza CCP. B Hen npepnara-
NocCb, 4TOOLI KOHCTUTYUMS pelunna NpobnemMy KOHTPOsS 3a KOH-
CTUTYUMOHHOCTbLIO 3aKOHOB W APYrMX HOPMaTUBHbLIX akToB. B
3TUX LEensx NpeacTaBnsfioch LenecoobpasHbiM:

a) npeobpasoBatb KOMUTET KOHCTUTYLMOHHOIO Haa3opa B
COI03HbIN KOHCTUTYLMOHHBIA CyA, C HageNeHUEM €ero npaBoM
NnpUOCTaHaBIMBaTb AENCTBME 3aKOHOB N 0ObABNATL UX Heden-
CTBUTENbHbLIMU;

0) pacwmnputb npaBa BepxosHoro Cyna CCCP nytem Hapne-
JIEHNs1 ero NPaBOM KOHTPOJS 32 BEOOMCTBEHHbIM HOPMOTBOP-
4eCTBOM?®S,

234 Mopnpo6bHee 06 atom cMm.: Mutiokos M.A. K NCTOPUN KOHCTUTYLIMOHHOrO MpaBoCcyaust

Poccun. - M.: ATuCO, 2002. - C.47-134; bocxonos C.C. OemokpaTus, 3aKOHHOCTb, Cy-
BepeHuTteTt. - C. 47.

235 Cwm.: Cos. rocynapcteo u npaso. 1990. Ne 4. - C.20; Kyapsisues B., TornopHuH b. K HO-
Bol KoHcTuTyumm CCCP// HapopHbii genytat. 1990. Ne 1. - C. 37.
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MpencrtasneHHbin B anpene 1990 r. NnpoekT CTPYyKTypbl HO-
Bo KoHctutyumm CCCP, noaroToBfeHHbIA paboyeit rpynnoi
KOHCTUTYUMOHHOM KOMUCCUM, NpeaycMaTpuean Cpean BbICLUNX
opraHoB Cotosa CCP KoHctuTtyuunoHHbii Cya. Npeaononaranocs,
4yTo B OCHOBHOM 3akoHe A0J1XHbl ObITb peLleHbl BONpPoCk! O MNo-
psioke dopmupoBaHusa n dyHkumax atoro Cyaa, o nopsake o6-
paweHnsa B HEro 1 puanyeckor Cuie akToB 9TOr0 BbICLLErO
opraHa B CUCTEME KOHCTUTYLIMOHHOIO Haasopa®e.

B mae 1990 r. Buue-lNpesnaeHt AH CCCP B.H. KyapsBsues
“B nopsake nHdopmaumn” Hanpasun Cekpetapio LIK B.A. Mega-
BeOEBY aHaNUTUYeECKYO 3anucky “Cutyaums B obuiecTtse (nocne
| Cbeszpa HapogHbix genytatoB CCCP)”, noaroTtoBneHHylO B
CekTope Teopuu rocygapcrea M COUMANUCTUYECKOro Camo-
ynpaeneHus MHCTuTyTa rocyoapcTea 1 npaea, B KOTOPOW npea-
naranocb B Uensax nonutudeckol ctabunbHoctn Pepepaumn
“cTponTb popmupoBaHmne KoHctutyumoHHoro Cyaa (a He Komu-
TeTa KOHCTUTYUMOHHOro Haasopa) Ha 6ase KOHCeHcyca BCEeX
COI03HbIX pecnybnuk..."” 7

Hapo oTMeTUTb, 4TO K 3TOMY BPEMEHM Ha 0OLIECOH3HOM
YPOBHE Npu3HaBanacb NpeanoYTUTeIbHOCTb Cyae6bHOro KOHCTU-
TYLUMOHHOIO KOHTPONSA Haf, KOHCTUTYLMOHHBIM Haa30poM. B npo-
ekte CotosHoro [lorosopa, HanpasnieHHoro Npe3ngeHtom CCCP
B BepxoBHble coBeTbl pecnybnunk 23 Hosbps 1990 r., npeny-
cmartpuBanacb ctatbs 16 «KoHcTuTyumoHHbin Cyg CCCP». Co-
rnacHo en, «KoOHCTUTYLUMOHHbIN Cyf, OCYyLLECTBASET KOHTPO/b 3a
cooTtBeTcTBMEM 3akoHoB CCCP un pecnybnuk CotosHomy [oro-
Bopy 1 KoHcTtutyummn CCCP, pa3peluaeT cropbl Mexay pecnyo-
nukamn, mexagy Coo3oM 1 pecnybnmnkor, ecnn aTM Cropbl He
yOanochb yperynmposaTtb NOCPEACTBOM COrfacuUTENbHbIX NPoLe-
ayp». «[lpoBepeHHass MUPOBbLIM OMbITOM UAed, - nucan Torga
B.O. JlyumH, - HakoHeL-TO obpena, NycTb eLle 3blbKylo, No4BY B
onybnnkoBaHHbIX nNpoekTax Poccuiickon KOHCTUTYLMK, a Takke B
npoekTte Col3HOro Aorosopa». 10 MHEeHMIO 3TOro aBTopa, Kax-
Obl rpaXxaaHyH JoMKeH MMeTb NpaBo obpawatbes B KOHCTUTY-
UMOHHbIM Cya, ecnn OH ncyepnasn BOSMOXHOCTM AJ1 BOCCTaHOB-
JIEHMS1 HAPYLLIEHHbIX NPaB 1 cBOO0A B ApPYrnx cynebHbIX opraHax.

236 Cm.: AN P®. . 3. On. 110. 4. 5. /1. 121-129.

7 Tam xe. A.2. n. 123-126 (pokymeHT noanucax npod. B.E. MN'ynuesbim).
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OH Takke nonaran, 4to 3TOT CyA, HY>XXHO CHOPMMPOBATL HA KOH-
KYPCHbIX Hayanax 6e3 orpaHuyeHns cpoka NnosIHOMOYUIA 13 1pu-
CcTOB, Obnagatolmx 6oNbLINM OMbITOM MPaKTUHECKON WU HayY-
HOW OedaTenbHOCTM B 00n1acTu npaBa®:.

Mpoes obpa3oBaHMs KOHCTUTYLMOHHOIO cyga nosnyduna npu-
3HaHMe 1 Ha YetBepToM Cbhesne HapoaHbix genyrtatoB CCCP B
nexkabpe 1990 r. Oenytat A.M. 9koBneB rosopwui 06 3Tom cyae,
Kak 0 4eM-To yxe cosepLumBluemcd. lNMpaeaa, A.U. JlykesHOB ocC-
TOPOXHO MoAYepPKMBaN b BO3MOXHOCTb NpeobpazoBaHus
KoMmntetra KOHCTUTYUMOHHOrO Haa3opa B KOHCTUTYLMOHHbIN
Cyn?*. Takag nepcnexkTvBa nogaepXxveanacb U MHOTMMUW YY€EHbI-
Mn2%, XoTa B 3TO BPEMS B UX B3rNg4ax NPOUCXOOUT N HEKOTOopas
MOOepHM3aumsa nof, BAUSHUEM KOHCTUTYLMOHHOrO mnpoekta A.
CaxapoBa, B KOTOPOM Mnpenjarasocb cos3gaTtb eanHbii Bepxos-
Hbin Cyn, Colo3a € YyeTbipbMs Manaramu, B TOM YUCE B Ka4YecT-
BE OOHOM M3 HUX - KOHCTUTYLIMOHHbIM CYAOM, B KOMMETEHLMIO
KOoToporo, kak 1 scero BepxosHoro Cyaa, Bxoauno 6bl paccMoT-
peHve nNpobsiemM 1 Oen Co3HOro 1 MexpecnybamkaHCKoro xa-
pakTtepa (cT1.34)**'. NooobHbIn noaxon, noaxeatbiBatoT C.C. Anek-
ceeB u l0.X. Kanmbikos, MNpencenatens Komuteta BepxoBHOro
Coseta CCCP no 3akoHogatesnbCcTBy M npasonopanky. Oobeau-
HeHne BCex BbICLUMX cydoB B oanH BepxosHbii Cyn Coto3a, no
MHEHWIO NoCcfiegHero, «Mcksyano obl oyénmposaHue, cnocob-
CTBOBaJI0 €AMHO0OPa3HOMY NPUMEHEHMIO 3aKOHOB, B KOHEYHOM
cyeTe - cTabunmnaauny nNpPaBoBO OOCTAHOBKN B CTpaHe»?*2,

OpHako 3Tu NpefsioXeHns B cnegylowem onybankoBaHHOM
npoekte COW3HOro OoroBopa He ydnTbiBaloTCs?®. B ctatbe 17

238 owm.: JlyanH B.O. 3adem Ham Bbiclwimnii cyn?//Meranonuc-akcnpecc. 1990. 13 pek. B

Halueli cTaTtbe TOro BpeMeHW 3TOT npoekT Colo3HOro forosopa KpuTuKoBasncs 3a oy6-
nvposaHune CoseTom Pepepaumn KomneTeHummn 3agymMmaHHoro KoHCTUTyLMoHHoro cyna
(cm.: MutiokoB M.A. MpoekT Co3HOro Aorosopa: maockl U MUHyCbl// CoB. Xakacus.
1991. 4 qHB.)

29 om.: Joxnap MNpencenatens Coseta HaumoHanbHocTel BepxosHoro Coseta CCCP P.H.
HuwaHoBa 06 obuwen YetBepTbli Cbe3n HapoaHbix aenytatoB CCCP. Bion. Ne 6. 19
nex. 1990. - C.18; Tam xe. Bron. Ne 10. 21 gek. 1990. - C.10, 12; Bion. Ne 16. - C.9.

240 om.: MuckotnH M.M. Ykas cou. - C.3; Lly6ept T.3. Ykas. cou. - C.7; LLynbxeHko KO.J1.
MapnameHT 1 cneunannaMpoBaHHbIi OpraH KOHCTUTYLMOHHOMO Haa30pa U KOHTPONS.
- C.119.

21 Cm.: KoHcTuTyumoHHble noen Aigpes Caxaposa. - M.: Hosenna. 1990. - C.11, 92.

242 Ccm.: Anekcees C.C. TpeTbs Bnactb//MN3Bectust. 1991. 23 desp.; Kanmbikos 0. X. MaTb
NMPUYMH «BOViHbI 3aKOHOB». O NMPaBOBOM cuUTyaumn B cTpaHe//M3BecTtus. 1991. 4 anp.

243 Cwm.: VissecTusi. 1991, 27 uioHs.
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3TOro nNpoekTa ykasblBasiocb, 4TO KOHCTUTYuUMOHHbIN Cya, Coto-
3a paccmaTpuBaeT BOMPOChl O COOTBETCTBUM 3aKOHOAATENbHbIX
akTtoB Colo3a n pecnybnuk, ykasos lNpe3ungeHTta Cotosa u npe-
3nOeHToB pecnybnuk, HopMaTMBHbIX akToB KabnHeta MuWHUCT-
poB Coto3a Coto3Homy gorosopy 1 KoHctutyumm Cotosa, a Tak-
Xe paspeluaet crnopbl Mmexay Cot3oM n pecnybnmkamm, Mex-
ny pecnybnukamn. BepxoBHbii CoBeT CCCP, noaaepxae B oc-
HOBHOM 3TOT MPOEKT, B YACJIE€ MHOMOYNCNIEHHBLIX PEKOMEHAALINIA
K ero gopaboTke M CorfiacoBaHuIo, ykasas Ha HeobXxoOQuMOCTb
paspelueHns cnopoB mexay Coiosom CCP v pecnybnukamm ny-
TeM cornacutesnbHbix npouenyp mam KoHCTUTyumMoHHbiM Cyoom
CCCP, dopmMunpyembiM pelueHusMm obeunx nanat BepxoBHOro
Coseta CCCP4,

K aToMy BpemeHu oTHOCUTCA K paspaboTka Oonee getasb-
HbIX NPeOJIOXEHWNI, Kacalowmxca ctatyca oyayuiero KoHCTuTy-
umoHHoro Cyna CCCP. Mo mHeHnuio KO.J1. LWWynbXxeHko, 3TOT op-
raH O0JIXKeH OCYLECTBAATbL BCE MNOIHOMOYMS B 061aCTM KOHCTU-
TYLUMOHHOIO KOHTPOJISA, B TOM YUCIIE U Te, KOTOpblE paHee npu-
Hag/iexxann BbICLUMM OpraHam rocydapCTBEHHOW BnacTu, pe-
LaTb BCE CMOpHbIE BOMNPOCHI, UMEIoLLME KOHCTUTYLUMOHHOE 3Ha-
YyeHune, TONKOBaTb 3aKOHbl, CAMOCTOATENIbHO M3aaBaTb MPUHN-
MaeMble UM aKkTbl. BnnaHme napnameHta Ha KOHCTUTYLMOHHbIN
Cyn, 0onXHO ObITb OrpaHMyeHo ero n3épaHMem M NpaBoOM BO3-
OyxaeHus B HeM gen. ABTOp cumTan Takke HeobxoauMbiM OT-
KazaTbCq OT npeacTtaBuTenbcTBa cybbekToB degepauun wu
dopmupoBaTtbe KOHCTUTYLMOHHBIM Cya Ha OCHOBE NapUTETHOrO
paBeHCTBA OT BbICLUMX 3aKOHOAATESIbHbIX, UCMOMHUTENBHbLIX Y
cynebHbix opraHoB. OgHOBPEMEHHO OH Mnosaran uenecoobpas-
HbIM 3akpenuTb 3a KoHCTUTYyumoHHeiM CyaoM HE CBOMCTBEHHOE
cynebHbIM opraHam MnpaBO CaMOCTOSATENbHO BO30yxOaTb Aena
0 HecooTBeTCcTBMU Ntoboro akta KoHcTutyumm CCCP%,

Mpn npopomxeHnn paboTbl Hap, npoekTtom Co3HOro Aoro-
BOpa BOMPOC O KOHCTUTYLIMOHHOM CyAe HaxoAuMTCs cpeauv apy-
rmx nNaTn npodnem (4neHcTso B Coto3e, CO3HbIM 6100KeT N Ha-
norn, cobcTBeHHOCTb, BepxoBHbii CoBeT), MO KOTOPbIM UMe-

JINCb BECbMA CyLLECTBEHHbIE 3amMeydyaHns?®, B ony6anMkoBaHHOM

244 Cm.: MocTaHoBNEHNE BepxosHoro Coseta CCCP ot 12 uions 1991 r. «O npoekTte [o-
rosopa o Coio3e cyBepeHHbIX rocynapcts»//N3sectus. 1991. 13 mnions.

25 com.: Ulynbxenrko K0.J1. Ykas. cod. - C.120-121.

246 Cm.: Col03 MOXHO 6bI10 coxpaHuTb. Benas kHura. - M., 1995. - C. 167.
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15 aBrycta 1991 ropa (cornacoBaHHOM 23 MiONS Ha O4YepenHoNn
BCTpe4ye pykoBoauTenen generaumin pecnybnunk B Hoso-Orape-
Be) npoekTte [orosopa o Coi3e CyBepeHHbIX rocyaapcTs npe-
aycmatpuBanoch, 4To KoHctutyumoHHein Cyn Cowosa CCP dop-
MUPYEeTCs Ha paBHbiXx Hadanax MpesngeHtom CCCP mn kaxpor
n3 nanat BepxosHoro Coseta CCCP. K ero paccmMmoTpeHuto oT-
HOCUNNCb BOMPOCHLI O COOTBETCTBMW 3aKOHOAATESIbHbIX aKTOB
Coto3a 1 pecnybnuk, ykazos MNpe3mgeHta CCCP 1 npeavnaeH-
TOB pecnybnuk, HopmMaTuMBHbIX akToB KabuHeta MuHWCTpOB
Cotoza Coto3Homy goroBopy un KoHctutyuum Coro3a, a Takxke
paspelleHne cnopoB mexay Colo3oM 1 pecnybnukamuy, mexay
pecnyonmkamm?,

OTOT NPOEKT Bbl3Bas OTPMLATENbHYIO PeakLMio CO CTOPOHbI
onpegeneHHbIX NoOAUTUYEecKnX Kpyroe. B 3assneHnn Mpepcena-
Tena BepxosHoro Coseta CCCP A.W. JlykbsiHOBa, Hapsay C psi-
OOM APYrux npeTeHs3uni, b0 BbickazaHo To, 4To B HoBo-Ora-
PEBCKOM MPOEKTE He y4TeHOo npegnoxeHne BepxosHoro Cose-
Ta CCCP 0 BKIIOYEHUM B OOrOBOP HOPMbI, HE O0MYCKalOLLEN
«npuocTaHosneHust Coto3om CCP pecrnybnnkaHCKnx 3aKOHOB, U
paspeLleHnss BO3MOXHbIX CMOPOB MyTEM COMNacuTesnbHbIX Npo-
uenyp nnn pewenuammn KoHctutyumoHHoro Cyoa CCCP». He-
06X0OMMOCTb B Tako HopMe obbsicHanacb MNoTpebHOCTAMMU
npexkpaweHns Tak Ha3blBAEMOW «BOWVHbI 3aKOHOB»28,

ABryctoBckune cobbitna 1991 roma npepBanu npouecc 06-
HoBneHus Coto3a CCP u, kak crneactBme, 3aTOpMo3unm paboTy
Hapn, Coto3HbiM [JOroBopoMm, MOCTaBUAX MNog, Yrpo3y CYLLECTBO-
BaHMe camoro rocygapctea. KoMnteT KOHCTUTYLMOHHOIO Hap-
30pa CCCP Bce rnybxe «yBsidan» B TEKYLUEM MOJINTUHECKOM
npouecce, HECMOTPS Ha npoTmBopeumBble yTBepxaeHus C.C.
AnekceeBa 0 cynebHoi npvpoae Komuteta KOHCTUTYUMOHHOIO
HaA30pa*® 1 0 TOM, YTO «BbITAJIKMBAHME €ro U3 opuLmanbHOM
XWU3HW OLLyLWanocb OT4ETIMBO». Noen nameHeHus npeporatue
KKH B uensix rapaHTMpoBaHus CTpaHbl OT NMOBTOPEHUS Noaoo-

247 Tam xe. - C. 197.

248 Cwm.: JlykbsiHoB A./. B [oroeope o Coto3e oTpa3uTb pesynbTathl BcecotsHoro pede-
peHnoyma//3asenenve MNpencepatens BepxosHoro Coseta CCP ot 16 asrycta 1991
r.//Mpaesga. 1991. 20 asr.

249 Cm.: Anekcees C.C. MyT4 1 npaBocyaue: Heobxoanmble NOSICHEHNS K cTaTbe «ABryCT-
91»//Mpaepa. 1991. 30 ceHT.
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HbIX COObITUIA HE NONYYMIM NOAAEPXKU N pa3BuTUA®®, Mo npea-
noxexwnio lNpenceparena Kommireta KOHCTUTYLIMOHHOIO HaAn30-
pa CCCP Becb cocTaB 3TOro opraHa 6bin1 BkJlo4eH B Kommuccuio
no npopaboTke NpaBOBbIX BOMPOCOB, MOCTAB/IEHHbLIX B COBME-
ctHom 3agsneHun lNpeanpeHta CCCP un BbiCcluMX pykoBoauTe-
JIeil COol3HbIX pecnybnuk, B KOTOPOM dakTuieckn npepnara-
NoCcb 3amMeHuUTb denepaTnBHOE YCTPOMCTBO rocyoapcTBa KOH-
denepatmeHboiM®'. MNMpenBaputensHo Komutet BepxosHoro Co-
Beta CCCP no 3akoHogatenbCTBY U npasonopagky un Komurter
KOHCTUTYUMOHHOro Hagsopa CCCP coBMecTHO Oann MNofoXu-
TEeNIbHYIO0 MPAaBOBYIO OLLEHKY COOEPXALLMXCHA B STOM AOKYMEHTE
NPEeOIOXEHN®? 1 NPeLsioXUIN NPUHATEI 3aTteM BHeouvepea-
HbiM Cbe3gom npoekt 3akoHa CCCP «O6 opraHax rocymapcT-
BEeHHOM Bnactm n ynpaenenus Cow3a CCP B nepexogHbin ne-
prnog»*, KOTOPbIA CYLECTBEHHO MEHSA1 KOHCTUTYLMOHHbIN
cTpon B cTtpaHe. OOHOBPEMEHHO, B oyepeaHoin pa3 Cbeaq Ha-
POAHbIX AenyTaToOB NOCTAHOBUI YCKOPUTbL NOArOTOBKY M NoANu-
caHue [oroeopa o Cowse CyBepeHHbIX rocyaapcTB, B KOTOPOM
KaX[0e W3 HMX caMOCTosATeNnbHO Obl onpenenuno GopmMy CBO-
ero ydactusa B Cotose®*.

250 cm.: Anexcees C.C. M36paHHoe. - C.435; PeogaHos (0. 3awmTta KoHCTUTYUMN — 3TO
3awmTta nogeii// Ussectmnsa. Mock. Bed. Bbin. 1991. 30 asr.; Yyraes C., LLenotkuH B.
MapnamMeHT XO4eT COXpaHUTb CBOE NUUO U1 ... 3apnnarty// N3eectua. Mock. Bed. BbiM.
1991. 30 asr.

Cwm.: 3asasneHve MMpesnpgeHta CCCP m BbICWUMX PyKOBOAUTESNE COI3HbLIX pecrnyo-
nuk//V3sectusi. Mock. Bey. Bbin. 1991. 2 ceHT.; Jlaync O. ABTOpPbI 3asBNEHUS OTKa3bl-
BatoTcs oT uaen denepanmama// Tam xe; Ctenosoii A., Yyraes C., LLlenotkuH B. MNep-
BOe 3acefaHve gnunocb 9 MuHyT// Tam xe; BHeodepepnHoi Cbesn HapodHbIX AenyTa-
ToB. CteHorpad. otyet//M3BecTus. Mock. Be4. Bbin. 1991. 3 ceHT.; nyHKT 2 MocTaHoB-
neHna Cbespa HapogHbix AenytatoB CCCP ot 3 ceHtsiops 1991 r. «O6 obpasoBaHumn
Komunccummn no npopaboTke NpaBoBbiX BOMPOCOB, NOCTaB/IEHHbLIX B COBMECTHOM 3asiBnie-
Hum Mpe3ngeHta CCCP n BbiCLUMX PyKOBOAUTENEN CO3HbIX pecnybnuk»//BCHO n BC
CCCP. 1991. Ne 37. Ct1. 1077.

Cwm.: MoctaHoBneHne Cbeana HapoaHbix aenytatoB CCCP ot 2 ceHtabpsa 1991 r. «O
nopyyerHun Komutety BepxoBHoro CoBeta CCCP 1 KomMuteTy KOHCTUTYLUMOHHOIO Hafl-
30pa CCCP no npaBoBOli OLEHKe NPeasIoXeHUi, CoaepXaLlmxcs B COBMECTHOM 3asiB-
nexHmmn MpeangeHta CCCP 1 BbICILIMX PYKOBOAMTENENR COI3HbIX pecnybnuk»//BCHL,.
1991. Ne 37. Ct. 1076; BeictynneHue K0.X. KanmbikoBa Ha BHeouepeaHom Cbesne Ha-
poaHbix aenyTtatoB//N3Bectus. Mock. Bed. Bbin. 1991. 6 ceHT. - C.6.

Cwm.: BCHA n BC CCCP. 1991. Ne 37. CT.1082.

Cwm.: MocTtaHoBneHne Cbeana HapoaHbix aenytatoB CCCP ot 5 ceHtabpsa 1991 r. «O
Mepax, BbITEKaIOLWMX M3 coBMeCcTHoro 3aseneHus MpesnaeHta CCCP v BbiCLUMX PYKO-
BOAVTENEN COI3HbIX pecnybnvk 1 pelleHuii BHeovyepeaHoii ceccun BepxosHoro Cose-
Ta CCCP»//BCHJ n BC CCCP. 1991. Ne 37. Ct.1081.
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M3 nctopmm KOHCTUTYLIMOHHOIO NpaBocyans

B natom n nocneagHemMm onybnMkoBaHHOM npoekTe JloroBopa
0 Coto3e CyBepeHHbIx [0cyaapCcTB yXXe He BeOeTcs peydn O KOH-
CTUTYUMOHHOM cyfne. B Hem npepgnaraeTrcs BO3noxuTb Ha Bep-
xoBHbI Cyg, Coto3a paspelleHue cnopos mexay Coo3oM u ro-
cynapctBamum (cT. 10) 1 npuHaTME peLleHnin No Bonpocam Co-
OTBETCTBUS 3akoHOB CoOl03a 1 3aKOHOB rOCydapCTB - y4aCTHU-
KOB AOroeopa — HacTtosiwemy Jlorosopy v Jeknapauum npas v
cBobop, yenoseka (cT. 17)*°. Takoi nogxopn K cyaebHOMY KOH-
CTUTYUMOHHOMY KOHTPOJIO Obl1 0OYCNOBIEH HE CTOJIbKO BOC-
npuatnem ngeun A.[l. CaxapoBa, CKO/bKO TEM, YTO B npeanona-
raemMom HOBOM KOHdenepaTMBHOM rocyaapcTBe He Obl10 Heob-
xogumoctn B KoHcTuTyumm, poctatodHo eguHoro Colo3HOro
[OroBopa, 0 YemM B TO BPeMs 3asiBAS/IN OTAE/bHbIE NPaBOBEH,
B ToM uucne u lMpeacepatens Komutera KOHCTUTYLMOHHOIO
Hagzopa C.C. AnekceeB®®.

MapadupoBaHmne atoro [JoroBopa He COCTOSANOCb, MPOEKT
Obln HanpaeneH B BepxoBHble coBeTbl pecnybnuk®’. daktuye-
CKM, HA 9TOM OOKYMEHTE 3aBEpPLUAETCS «M3bICKAHWE» Ha COK3-
HOM YPOBHE MyTel COBEepLIeHCTBOBaHUSA obecrneyeHnst Bepxo-
BeHcTBa KOHCTUTYLUMN, YTO 0ObEKTMBHO 0OYC/IOBIEHO NOCNeno-
BaBLMM Kkpaxom Cosetckoro Coto3a. KoMuteT KOHCTUTYLMOH-
Horo Hag3opa CCCP npekpaTtun CBOIO OeATeNbHOCTb B CBA3U C
pacnagom Coto3a CCP u 3aknioveHnem 8 nekabpsa 1991 ropa
CornaweHna o cosgaHum CoppyxectBa HesaBucumbix [ocy-
napcts (CHIN).

KpaTkoBpeMeHHbI onbIT gesatenbHocTn KomuteTta ceupe-
TeNbCTBYET, YTO CNeunaIn3mpoBaHHbI KOHCTUTYLIMOHHbLIA Haf-
30p Kak MHCTUTYT BbICLLEro NpeacTaBUTENIbHOro opraHa rocy-
[AapCTBEHHOM BNacTu okasasica Manoad@dekTMBHbIM, 0COOEHHO
B cepe HopMoHaa3opa (obecnevyeHuss BepxoBeHcTBa KoHCTn-
Tyumn n 3akoHoB CCCP) u paspelueHns cnopos B CUCTEME CO-
BETCKOro ¢gpeaepatMBHOro rocyaapctea. 910 00yc/iaBiMBanoCh
HE TOJIbKO KPU3NUCHOW MOSIMTUHECKON CUTyauuen, HO U gyanm-
CTUYECKON, NOAYNHEHHOW NPUPOAON KOHCTUTYLIMOHHOIO Haa30-
pa B cuctemMe oxpaHbl KOHCTUTYUMKn, HepgocTaTtkaMmmn ero npaeo-

258 Cm.: UasecTusi. Mock. Beu. Bbin. 1991, 25 HOsI6pPS.

256 Cwm.: JlykbsiHoBa E.A.. Yka3. cou. - C. 114,
27 Cm.: WHo. CoobuieHne o 3acemaHum Foccoseta CCCP 25 Hoabps 1991 r.//Mpaega.
1991. 26 HOs6.
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BOrO PErynMpoBaHusl, OrpaHNYmMBLLIEr0 BO3MOXHOCTU 3TOr0 ro-
cynoapcTBeHHOro nHctutyta. PaccmoTtpeHne KKH BonpocoB no
COOCTBEHHOM MHMUMATMBE NULLANO €ro BO3MOXHOCTM ObITb MO-
nmTndeckn 6ecnpucTpacTHbBIM 1 peLlaTb BONpPockl cyrybo npasa.
B o6uwem, MOXHO CornacutbCs C BbickazaHHbIM elle B 1989 .
MHEHUEM, 4TO co3aaHne KommnteTta KOHCTUTYLIMOHHOIO Haa3opa
Ob110 “WwaroMm pobkMM, HeAOCTAaTOYHO PELLUUTENbHBIM, @ BO MHO-
rOM 1 NPOTMBOPEYMBbLIM"2%

Bmecte c Tem cneunanusnpoBaHHbIA KOHCTUTYLIMOHHbIN
HaO30p SBWJICS MepBOl peasibHOM MOMbITKOW NPUMEHEHUs 00-
LWEeNPU3HAHHbIX MPUHLMMOB 1 HOPM MEXAyHapOoaHOro npaea B
pelweHun npobnem 3awmTbl NpaB 1 ceobof B cTpaHe. Komutet
KOHCTUTYUMOHHOro Haa3opa CCCP 6bin y6eguTenbHbIM Npume-
POM HEOOXOAMMOCTU YHpPEeXOeHUs KOHCTUTYLIMOHHOIO KOHTPOSIS
Ha OCHOBE APYrMx NpPaBOBbIX NMPUMHLUMWMNOB, B YaCTHOCTU - pa3ae-
NEeHns rocygapCTBEeHHOM BnacTu. [103TOMy OH CTan WHCTUTY-
TOM, MPEeALecTBYOWNM YyCTaHoBNeHMIO B Poccun cynebHoro
KOHCTUTYLIMOHHOIrO KOHTpoOns. B xoge npoaHanM3npoBaHHbIX
ABTOPOM Hay4HbIX, MAPTUMHBIX N MNAPAaMEHTCKUX ANCKYCCUI
1986-1991 rr., B KOTOPbIX Yy4aCTBOBaIM, Hapsaay C MoSNTUKaMU,
N y4YeHble-lopuCTbl, OblNn BbIABUHYTHI MHOTME WOEW, KOTOpble
CTann OCHOBOW OTEYECTBEHHOM OOKTPWUHbI KOHCTUTYLIMOHHOIO
NpPaBoCyans U 3aKOHOOATENBHOrO perynupoBaHma ctatyca KoH-
ctutyumoHHoro Cyna Poccum B nocnenyowmx KOHCTUTYLIMOH-
HbIX OOHOBNEHUSAX N pedopmax U OO0 CUX MOP COXPaHSAOT aKTy-
anbHOE 3HayeHue.

28 Cm.: BartypuH 10.M., Jinumy P.3. CoupanncTnieckoe npaBoBoe rocyaapcTBo: OT naen

K OCYLLECTBJ/IEHMIO: NONNTUKO-NpPaBoBoi B3rnaa. - M.: Hayka, 1989. - C. 164-167.

M3 KOHCTUTYLMOHHO-MNPAaBOBOW MPakTUK1

B. barpacapsiH
aenytat HaumoHanbHoro Cobparusi PA

AHanus ¢pyHKuUMoHuUpoBaHus HaumoHanbHOro
CoOpaHua ApmeHuUn B cBeTe TpeboBaHui
KOHCTUTYLIMOHHbIX U3MEHEHUN

27 Hos16ps 2005 ropa BceHapogHbIM pedepeHayMom Bbinuv
BHECEHbI CYLLLECTBEHHbIE M3MeHeHns B KoHcTuTtyumio Pecny6-
mkn Apmenusi. OgHUM N3 OCHOBHLIX HaMNpaBfEHUIA 3TUX U3Me-
HEHWN 9BNSIETCH YCUNIEHWE PONW napfamMeHTa B CUCTeMe pas-
heneHna Bnacten n GopMUPOBaHUA MEXaHU3MOB ero adpdex-
TUBHOIO (YHKUMOHMPOBaHMS. B 4acTHOCTK, ObIIO MUCKIIIOYEHO
abcTtpakTHoe npaBo [Mpe3ugeHTa pacnyckaTb NapfiaMeHT, ne-
pPecMoTpeHbl MexaHn3Mbl HGOPMUPOBAHUS NPaBUTENbLCTBA, Ha-
3Ha4YeHns onpeneneHHbIX AO0/MKHOCTHBIX UL, YCUSIEHbl KOHT-
ponbHble DYHKUUM 3aKOHOOATENbLHON BNACTu.

B paHHoOM paboTe, C y4ETOM BHECEHHBIX M3MEHEHUIA U O0MOoN-
HeHuli B KoHCcTUTyumio Pecny6nmkun ApMeHusi, OCHOBHOW akLEeHT
nenaetcs Ha ocobeHHocT ¢pyHKunoHupoBaHus HCA nocpeacT-
BOM aHanmsa npobnem, CBA3aHHbIX C GopMmUpoBaHneM ¢pak-
UMA N KOaNMUUUA U UX OesaTeNbHOCTbIO B 3aKOHOTBOPHYECKOM
npovecce.

M3yyeHne paHHoM NpobnemMaTrkm Ha npumepe ApMeHUn nc-
XOOUT U3 TOro NpUHUMNG, 4TO MPUHATAs B CTpaHe CMeLLaHHas
n3bupaTenbHasg cuctema 4aeT BO3MOXHOCTb BbISIBUTb BO3AEN-
CTBME TMNa n3bmpartenbLHOro MaHaaTa Ha NoBeAeHME OenyTaToB
npun $GopMMPOBaAHUM UMWN KOANULMIA N NPOBEAEHUW FON0COoBa-
HUS MO Pa3NNYHbBIM 3aKOHOMNPOEKTaM.

B nepsyio ovepenb, Mbl NONbITANINCL OTBETUTbH Ha BOMPOC:
Kak popmMmpyeTcs BOMbLLIMHCTBO B MHOrONapTUMHbIX Gppakumsx,
KOTOpble M30paHbl B COOTBETCTBMW CO CMELUaHHOW mn3bupa-
TeNbHOM cUcTemomn?
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AHanunsy $hakTopoB, KOTOpbIe BAUSIOT Ha nNpouecc GopMmnpo-
BaHWS MapnamMeHTCKUX KOanuuuin B CTpaHax C NpPe3vugeHTCKom
CUCTEMOWN, MOCBSALEHbl paboTbl MHOTMX aBTOPOB'. Hanpumep,
N3y4eHNs MOoKa3blBalOT, YTO BO3MOXHOCTU [lpesmnaeHta nony-
YNTb NOAAEPXKY BbIABUHYTON MM 3aKOHOAATEIbHOM NPOrpamMmbl
OONbLUMHCTBOM YJIEHOB NapsiaMeHTa 0byC/IoBMEHbI CleayoLwm-
MW B3aMMOCBS3aHHbIMU  dakTopamu: [ONen napnamMmeHTCKUX
MECT, KOTOPbIE KOHTPONMPYIOTCA NapTUSIMK, NOAAEPXNBAIOLLN-
MU MPe3naeHTa; OUCLUUMAVHON U eOMHCTBOM MPUHLIMNOB, nae-
0norvmn, NOAXOA0B Y OTHOLLEHUS K MPUHUMAEMbIM 3aKOHaM 4rie-
HOB 3TUX MAPTUI; OTHOCUTESIbHOW CUAOWM Kak SIOKasbHbIX, Tak 1
HaUMOHaNbHbIX MNONNTUYECKMX (HAKTOPOB, KOTOPbIE BAULAIOT Ha
nosnUMN YNEHOB MapnamMeHTa; CYLHOCTbIO MpPe3naeHTCKOM
NPOrpamMmbl; 3aKOHOAATENbHBIMUA HOPMAaMU U KOHCTUTYLIMOHHbI-
MW ANPUHLUMNAMKU, KOTOPbIE BO3AENCTBYIOT Ha XapakTep napTuin-
HoW cucTtembl U ap. OgHako naydaemas npobrema xapaktepu-
3yetcs OosbLUEN CIOXHOCTbIO B MapsamMeHTe, OT/inyatoLencs
MHOroNapTUIAHOCTLIO, a Tak Xe HaJM4yMeM Yy ero 4ieHoB n3bu-
paTesibHbIX MaHOATOB pasHoro Tuna. M3yyeHne mexaHm3amoB
GOPMUPOBAHUSA KOANIMUMOHHBLIX KabuHeToB, (YHKLNOHMPOBA-
HMEe KOTOPbIX MOXHO 06ecneynTb TOJIbKO MOCPEeACTBOM CO34a-
HUS MeXnapTUiMHoro 6oNblUMHCTBA, Ha npumepe Bpasunum n
Apyrmx cTpaH JlatmHckonm AMepuKn NokKasblBaeT, YTO HA OYEHb
HU3KOM YPOBHE HaxoOMTCs He TOJSIbKO KynbTypa napsamMeHTa-
pu3ma, HO U MHOrMe BOMPOChHI MapsamMeHTcKoro nob66uHra pe-
LIaloTCA HEe3akOHHbIMKU nyTamun. Hanpumep, B. ABec nogyepku-
BaeT, 4To B bpasunnuu npe3vaeHTbl NOKynaT NOAAEPXKKY 3aK0-
HOoOaTenem nyTeM OCYLLECTBEHUS OrPOMHbIX 3aTpaT 3a CYeT
OloaxeTa cTpaHbl, 4TO 0OYCNOBINBAET BO3MOXHOCTb (PYHKLIMO-
HMPOBaHUSA B NapfiaMeHTe cnabblx U pPasapobieHHbIX NoUTU-
Yyecknx napTtuiiz. CywecTsyowas B bpasmnmm cuctema nsbpa-
HUS HA OCHOBE OTKPbITbIX MapPTUMHBIX CMMCKOB MO3BOMSIET U3-

' Awes B. The Deadlock of Democracy in Brazil. Ann Arbor, MI: University of Michigan

Press, 2001, Amorim Neto, Cox G., Me Cubbins M. Agenda Power in Brazil’'s Camara dos
Deputados, 1989-1998 // World Politics. Vol.55. 2003. p. 550-578, Shugart M. The
Electoral Cycle and Institutional Sources of Divided Presidential Government //
American Political Science Review, Vol. 89,1995. N2, p. 327-343.

Awes B. Party Discipline in the Chamber of Deputies // Legislative Politics in Latin
America / Ed. By S. Morgenstern, B. Nacif. Cambridge: Cambridge University Press,
2002, p. 185-221.

N3 KOHCTUTYLMOHHO-NPaBOBOM NPaKTUKM

OpaHHbIM YnleHaM napfamMeHTa, npexnae BCero, 3aboTUTbCS O
CBOEM HOBOM nepeunsbpaHuu, Npn aTom octaenas MNpe3naeHTy
CTpaHbl NpaBo pelleHns 60MbLLIMHCTBA BOMPOCOB HaLMOHAasb-
HOWN MONTUKMU.

ApMEHMSa UMEEeT Kak CXOACTBa, Tak U pasnmMymg co CTpaHa-
MU C NPE3naEeHTCKOM CUcTemMoi, 00yCcNoB/EHHbIE, NMPexae Bce-
ro, TeM, 4To ApMeHUs SBNSETCSA MOJynpe3naeHTcKolr pecny6-
nukoin. HCA Ill co3biBa n3bpaHo CMeLLaHHOW CUCTEMOW BblGO-
pPOB - OfHa YacTb AenyTaToB M3bpaHa No MaxopuTapHOW cuUc-
Teme, a gpyras 4acTb - NpoONopuUMOHanbHON. CyllecTByioLLEee B
HCA passeTBneHue TMnoB MaHgaTa OTpasuioCh Ha ero NnapTun-
HOW CTpPYKType 1 obycnoBuio NoBedeHne OenyTaTtoB M napna-
MEHTCKMX Ppakumin NPy ronocoBaHNN.

Takmm o6pasom, Ha npumepe HCA MOXHO nccnegosatb dak-
TOpbl, BAMGIOWME Ha HOPMUPOBaHME KOAnUUMA U NOBEOEHUN
[ernyTaTtoB Npu rofoCOBaHUM 3a 3aKOHOMPOEKTbl, U3y4nTb 3¢-
dekTMBHOCTL Takoro nosefeHuda. CoctaB odpakumi HCA un
NnpencTaBUTENbCTBO NAPTU BO dpakumsax NO3BONSET BbIAENNTb
napTuu, npegcTaBngoWve napnaMmeHTckoe O60/bLINHCTBO.
MpeanpneHty ApMeHUU He creayeT camMoMy nNpeanpuHUMaThb no-
NbITKM N0 HOPMUPOBAHNIO 3aKOHOAATENbHOro GOMbLUMHCTBA B
HCA. Tem 6onee, uto lMpeanaeHT Pecnybnnku no KoHcTUTyLmMmn
1995 r. obnapan 6onbLIOK BAacTbio. Ha 0OCHOBE KOHCTUTYLIMOH-
HbIX UBMEHEHWI B OMNpenesieHHON Mepe CokpalleHbl NOIHOMO-
yna MNpesngeHta. B yactHocTU, CT. 74.1 KOHCTUTYLMK yCTaHaB-
nmBaeTt, yto lMNpeanaeHt Pecnybnukn pacnyckaeT HauuoHanb-
Hoe CobGpaHue, ecnn HauuyoHanbHoe CobpaHue asaxabl noa-
psig B TeyeHne ABYX MecsiueB He ofgobpseT nporpammy MNpasu-
TenbcTBa. MNpe3ngeHT Pecnybnmkn mMoxeT pacnyctutb Hauuwo-
HanbHoe CobpaHune no npepnoxeHuto MNpencenatens Haumo-
HanbHoro CobpaHuns unu Npembep-mMuHUCTPa, ecnu: a) Haumo-
HanbHoe CobpaHune B TeyeHne TPex MecsieB O4epenHol cec-
CUM HEe NMPUHMMAET PELLUEHNE NO NPOEKTY 3aKOoHa, MPU3HAHHOIO
noctaHoBneHnem lpaBuUTenbCcTBa HEOTIOXHLIM; ©) B TeyeHue
oyepepnHol ceccum Bonee Tpex MecsiLleB He CO3bIBalOTCS 3ace-
naHua HaumoHanbHoro CobpaHus; B) B TevyeHue o4vepemHomn
ceccun Oonee Tpex MecaueB HaumoHanbHoe CobpaHue He
NpPUHMMaeT Kakoro-nmbo pelueHuns rno obcyxaaembiM UM BOIM-
pocam.
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3akpenfieH HOBbIi KOHCTUTYLIMOHHbBIN MexaHn3m $hopMumpo-
BaHus lNpaButenbcTBa. B yacTHOCTU, NyHKT 4 cT. 55 KoHCTuTy-
LMW YCTAHaBMNMBAET, YTO Ha OCHOBaHWM pacnpeneneHus neny-
TaTtckmx mecT B HaumoHanbHoM CobpaHun u KOHCYNbTauui C
nenyrtatckmmn  dpakuyammn HasHavaeT [MpemMbep-MUHUCTPOM
Muo, nonb3yloleecs aoBepuemM OONbLIMHCTBA AenyTaTos, a
€CNnM 3TO HEeBO3MOXHO - JMUO, MNOMb3YKLWeecs A0BEPUEM Y
Hanbonblero Yncna genyrtatoB. Npe3anaeHT Pecnybnnku Ha-
3HavaeT [pembep-MMHUCTPa B OECATUOHEBHbIA CPOK nocne
npuHATUS oTtcTtaBku lpaButensctBa. [paButensctBo dopmu-
pyeTca B ABaAuaTUOHEBHbIM CPOK nocne HasHadveHua [lpe-
Mbep-mMuHUcTpa. A cornacHo ct. 84 HaunoHanbHoe CobpaHue
OONbLIMHCTBOM TOJIOCOB OT 0OLWEero ymcna nernytatoB MOXeT
BblpaxaTtb Hegosepwue lNpasuTtenbcTBy. [1POEKT NOCTaHOBAEHNS
0 BblpaxeHun HepoBepus MpaBUTENLCTBY MOXET OblTb BHECEH
Mpe3uageHTom Pecnybnukn nnm He MeHee Yem OOHOI TPETbIo
oT obuwero yicna genyrtatoB. B nepuon BoeHHOro n 4pesBbl-
YarHOro NOJSIOXEHUSA MPOEKT TakOro NOCTaHOBIEHNS BHOCUTLCS
HE MOXeT.

Jo6aBuM Takxe, 4YTO MOC/Ie KOHCTUTYUMOHHBLIX N3MEHEHWIA
MpeanpeHT He yTBepXAaeT MnocTaHoBneHus [lpaBuTenbLCTBa.
CornacHo HoBbiM nonoxeHnam KoHctutyumm lMpesugeHTt Pec-
nybénvkn MoXeT NpuocTaHaBINBaTb OENCTBME MOCTAHOBMEHUIA
MpaBuTENbCTBA CPOKOM Ha OAMH Mecsu, 1 obpalatbca B KoH-
CTUTYUMOHHbIN Cya, ANng BbIACHEHMS BOMpPOCca MX COOTBETCTBUS
KoHcTutyumm (cT.86).

MprBeoeHHbIE UBMEHEHUS CBUOETENbCTBYIOT O TOM, YTO HE
TOJSIbKO CYLLECTBEHHO YCUIMBAETCS POJib NapsiaMmeHTa B cucTe-
Me MOJSINTUYECKON BnacTh, HO MU OTXOA OT “cynepnpe3vaeHT-
CKOW” CUCTEMbI MOBbILLAET POSib NOAUTUYECKOrO KOHCEHCYCa n
LeneHanpaBneHHOCTV 3aKOHOAATENbHON AEeATEeNbHOCTU MOnAu-
Tnyecknx dpakuni B napiamMeHTe.

[o nocnegHux nameHeHnn KoHctutyuma gasana lNpesnaeH-
Ty NpaBo HasHa4deHus [Mpembep-MmHUCTPa U 4dneHoB [lpaBu-
TensctBa. OgHako, C y4eTOM pacnpegeneHus MaHgaTtoB Mexay
NONTUYECKMMUN MapPTUSAMK, ObINO AOCTUIHYTO cornacve Mo
bOpPMNPOBAHMIO KOANULMOHHOIO MpPaBUTENBCTBA U3 Npeacra-
BUTENEN Tpex napTuin: PecnybnukaHckas naptnsa ApMmeHun (Ain-
acTtaHu aHpaneTakaH kycakuyTioH), CtpaHa 3akoHHOCTU (Opu-
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Hau epknp) n ApmsiHckaa PesonioumoHHas naptusa JawHakuy-
TIOH (A1 exanoxakaH OallHaKLYTIOH).

Hanuune B HCA 3akoHopaTenbHOro 605blUMHCTBA NO3BOJSA-
eT MNpe3ngeHTy ApMeHnn OOCTUYb LieNieHanpaB/ieHHOro 3akOHO-
batenbHoro obecneyeHnss NpoBOAMMbIX pedopM, a Takxke
MMeTb Noaaepkky 60bLINHCTBA AenyTaToB NO KOHKPETHLIM 3a-
KOHOMPOEKTaM.

Tem He MeHee, numes noaaepxky GonbwmHcTea B HCA Il co-
3biBa, [1pe3naeHT NpoBOANT perynsipHble BCTPeYn C npeacrta-
BUTENAMU Koanuumm ans obcyxaeHnst BONPOCOB, KacaroLmxcs
CBOEl NoAnTUKM 1 cUTyauum B cTpaHe B uenom. OgHako cuty-
aumio B APMEHUM HENb3sl CPaBHUTb C CUTyaLMEn B HEKOTOPbIX
cTpaHax JlatnHckon Amepukun. B aTux ctpaHax Npe3vgeHT Ha-
OEeNeH LMPOKUMM MOSIHOMOYMSMIU B 0BNacTu NPUHATUS N yT-
BEPXOEHWS 3aKOHOOATEeNbHbIX aKTOB, HO MPU 3TOM B HEKOTOPbIX
cnyyasx OH WAET Ha COTPYOHWYECTBO C 4YJieHaMu napramMeHTa
Ong nonydeHna mx nogaepxku. OgHako ecnu ypoBeHb noanep-
XKn [pesnaeHTa B napnameHTe gBnsieTcd HEeBbICOKMM, TO OH
CMOXET BECTM MNeperoBopbl C PasfnyHbiIMU MAPAAMEHTCKUMM
dpakuMaMm N UATN Ha CYLLECTBEHHbIE YCTYNKWE,

MapTtuiiHaa ctpyktypa HCA cdopmmpoBaHa B COOTBETCTBUU
C pasgefieHneM AenyTaTtoB Ha M3BpaHHbIX MO0 OQHOMaHAATHbIM
oKpyraMm n napTuiHbIM cnuckam. B cooTtBeTcTBUM ¢ N36upa-
TenbHbIM Kogekcom Pecnybnukmn ApMeHus naptum, msbupa-
TeNbHbIA CMUCOK KOTOPLIX NPEOAONeNn NATUNPOLEHTHbLIN Gapb-
ep, nonyunnn npaeso GOPMMPOBAHUS CBOEW NapnamMeHTCKOMN
dpakumn. OgHako MMenu MecTo Ciny4vam, Korga HekoTopble ae-
nyTaTbl BCTyNnanau B MHbIE NapiameHTckue ¢ppakumn. Te genyra-
Thbl, KOTOPbIE 6blNK N36paHbl N0 OAHOMaHAATHBLIM OKpYyram, Mor-
1 BCTYNUTb BO ppakumMio NnapTmm, KOTOpasa BblABUHYMA WX KaH-
anparypy.

Ecnn xe napTtus, BblABMHYBLUAA UX KaHAMOATYPY, HE 3aBOe-
Bana mecta B HCA, T0 5Tn genyratbl MOMU NMPUCOEANHUTLCA K
apyrum dpakumam, B TOM YMCAE K rPynne He3aBUCUMBbIX Oery-
TaToB.

3 Cox G, Jorgensen S. Epilogue: Latin America’s Reactive Assemblies and Proactive

Presidents/TLegislative Politics in Latin America / Ed by S. Jorgensen, B. Nanf. P. 446-
468, Presidents, Parliaments, and Policy/Ed. By S. Haggard, M. Mecubbins, Cambridge:
Cambridge University Press, 2001.
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CwmewaHHaa nsduparensHas cuctema HCA obycnosuna To,
410 chopmmMpoBaBLLUMECA DPaKLMM COCTOSANU MO0 WCKITIOHU-
TeNbHO U3 YIEHOB AAaHHOM NapTum, N0 B UX COCTaB BXOAMIU
nenytartbl, 9BASIOWMECS YneHaMn Opyrux naptuin. Hanpumep,
BO dpakuutio pecnybnmkaHckon naptum BxogaT 39 aenyraTtos,
13 KoTopbix 17 n3bupanucb B 0gHOMaHAaTHbIX okpyrax. CooT-
HOLLUEeHWe 0AHOMaHOATHUKOB 1 N36paHHbIX MO NapTUAHOMY Cru-
cKy BO dpakummn “OpuHav, epkmp” coctasnseT 8 u 12. Bo dpak-
umn “AppapyTioH” 9TO COOTHOLWEeHme coctasnseT 2 u 12. B oc-
TallbHbIX YeTblipex dpakumax HET OenyTaTtoB, N3bpaHHbIX B Ma-
XopuTapHbIX okpyrax. Npu aTtom, n3bpaHHble Mo NapTUNHOMY
crnucky genyTatbl MO COOCTBEHHOMY XenaHWio MOryT BbIATU U3
dpakumn 1 NPOA0IXUTL CBOKO AENyTaTCKyl OEeATEeNbHOCTb B
napnameHTe. Ham kaxeTcsi, 4HTO 9TO 06CTOATENBCTBO HYXOAET-
CS B KOPEHHOM MEePEeCMOTPE B MAaHe aHHYIMPOBaHUS MaHgaTta
nenyrtarta B NMogoOHbIX cny4asx.

XapakTepHoih 0coBeHHOCTbI0 PopMMPOBaHUA dpakLMii ap-
MSIHCKOrO napnamMeHTa sgBNgeTCs TO, YTO OHU OT/IMYAKOTCS APYr
OT Apyra CBOMMU OpPUEHTAUMSIMIN HA ONPEOEeNeHHy0 nporpamMmmy
N HEaAeKkBaTHOCTbIO OTHOLLUEHUN K rOI0OCOBAHMIO 3a MPUHATHE
WA OTKJIOHEHNE KOHKPETHbIX 3aKOHOMPOEeKTOB. AHann3 cocTta-
Ba dpakumii B 3aBUCUMOCTM OT MNONUTUYECKOW OpPMEHTaUun n
BXOXOEHMIO MX YSIEHOB B OMpenesieHHYI0 NapTuIo nokasan, yto
Kaxgasa dpakumsg coCToOUT U3 eANHOMBILLIEHHNKOB, KOTOPbIE B
NnpoLLecce rosloCoBaHUs rOMOCYI0T CMIOYEHHO N 06beaMHUINCH
B OAHY OOLLYID KOa/IMLMOHHYIO CTPYKTYpY (AactaHu aHpane-
TakaH KycakuyTioH, OpuHal, epkmp 1 Ain exanoxakaH gallHakLy-
TIOH), CNOCOOHYIO NPMB/IEYb Ha CBOIO NMnaTdopMy Apyrvue Heor-
NO3VLUMOHHLIE dpakuun nnn genyrarckyo rpynny (Muasopsal,
alixaTaHkamH KycakuyTioH m >KoxoBpaakaH natramasop /Ha-
poaHbin aenytat/). C KONMMYECTBEHHOM TOYKU 3PEHUs, NepBble
Tpn ¢dpakumm cocTtaBnalT 62% coctaBa genytatoB HCA, a
dpakuma MmnaBopBsau, alixataHkanH KyCakLyTIOH 1 genyTtaTckas
rpynna >KoxoBpaakaH natramaBop - 28%. OnnosnumoHHasd
dpakuma "ApaapyTioH” HEOOHOPOAHA C TOYKU 3PEHUS MOAUTU-
YeCckux B3rns40B 1 COCTOMT U3 AEeNyTaTOB-Y/IEHOB CEMM NApPTUiA
n 6ecnapTuiiHbix. VcknodeHne coctaBnsgeT dpakums “AsrauH
MmnabaHyTIOH”, ogHaKko, 6yay4ym Mano4ynclieHHON, OHa HEe MOXEeT
CYLLLECTBEHHO MOBAUATb Ha NMPOLLECC FO/I0COBAHUS.

N3 KOHCTUTYLMOHHO-MNPAaBOBOW MPaKTUKKU

Kaknm 06pa3omM MOXHO KONMYECTBEHHO OLEHUTb MoAnUTUYe-
ckyo opueHtTauuyio ¢pakumii HCA B 3aBUCUMOCTU OT UX OTHO-
WEeHNs K MPUHATUIO 3aKOHOMPOEKTOB? [N BbIACHEHUS 3TOrO
BOMpoca HamMu NPOBELEH aHaNIM3 pPe3ynbLTaToB rosIocoBaHUS 3a
NPUHATNE 32KOHOMPOEKTOB.

AomuHncTpauma lNMpesvpgeHta ApMeHun n [NMpaBUTENLCTBO
BbICTYNMUAN MHUUMATOPaMK orpeneneHHbix pedopMm, KOTopble
OblIN HanpaBfieHbl HA CTUMY/IMPOBaHNE 3KOHOMMYECKOro pPoC-
Ta. AHanm3 npoueccoB npoxoxaeHna B HCA 3akoHONPOEeKToB B
3TON 06M1acTN NO3BONSIET HE TOMBbKO OLEHUTb AeNCTBUS OTAesb-
HbIX PpPakUni, HO TaKKe ONPEeAEnnTb X OTHOLLEHUS K NogaepXx-
K€ BblABUraeMbiX 9KOHOMMYECKMX pedopM.

Cunctema 3akOHOMPOEKTOB, HarMpaBfieHHbIX Ha OCyLleCTBe-
HMEe SKOHOMMYECKMX U coumanbHbiX pedopM Hamn Bbina paséu-
Ta Ha YeTblpe OCHOBHbIE FPYMMbl: NPUBATU3aLMS, XNTbE, KOMMY-
HaJIbHbIE BOMPOCHI 1 aHepreTuka; pedopmMbl B 06n1acT cyaebHom
CUCTEMbI; coumasibHble pedopMbl; IKOHOMMKA (BI0aKET, HaNOro-
Bble, TAMOXEHHbIE 1 ApP. 3aKOHOMPOEKTbI). Tak Kak Onno3uLMOH-
Hble ¢ppakumn n3-3a 6oKkoTa He y4acTBOBa/IM B paboTe napna-
MeHTa (80% ronocoBaHust OblM GONKOTUPOBAHbLI KaXaoh u3
dpakuurin AsravH MruabaHyTioOH 1 ApaapyTioH), TeM He MeHee pe-
3ynbTaTthl ronocoBaHus B HCA 3a npuHSaTHME 3aKOHOMPOEKTOB MO-
3BOJSIAOT MONYYUTb KOJIMYECTBEHHYIO OLEHKY, XapaKTEPU3YIOLLIYIO
dpakuym no noaNTUYECKON HanpPaBAeHHOCTU NX NPOrpamMm.

PeaynbTtatbl ronocoBaHuss B 065acTy npuBaTu3aumn, Xu-
JINWHOrO, KOMMYHaJIbHOIO 3aKOHOAATENbCTBA M NMpMBaTM3aumn
aNeKTpuyecknx ceten cpeam dpakumin pacnpenennnmucb no-
pasHomy. Ecnn 6onee yem 80% kaxmon 13 dpakuuii Ain exano-
XakaH JalHaKUyTIOH 1 AacTaHM aHpaneTakaH KyCakuyTiOH, W
6onee yem 70% MwuaBopBaul, alixaTaHkamH KycakuyTioH 1 XXo-
XOBpAakaH natramaBop ronocosann “3a”, To dpakumsa OpuHal,
epkup, O6yay4n 4YneHom Koanmuum, CBOMM OOJbLUMHCTBOM
(76,25%) ronocosana nNpOTMB NPMBATM3aLMN 3NIEKTPOCETEN U
3aKOHOMPOEKTOB B 06/1aCTU XUIULLIHOTO CTPOUTENIbLCTBA N KOM-
MyHanbHbIX ycnyr. Mo-Bugumomy, 3T0 0ObSICHAETCs Tem, YTO
nonutuka dpakumm OpuHal, epkmp Obifla HanpaBseHa Ha CHU-
XeHue n3nepxek, CBA3aHHbIX C couuranbHo 6e30NacHOCTLIO U
KacaloLMXCs YPOBHS NnaTthbl 3a XWbe, SNEKTPOSHEPruio, a Tak-
€ CTeneHb rapaHTUPOBAHHOCTU MEHCUMOHHbIX NbroT.
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Mpoueaypbl roa0CoBaHNA 3a NPUHATUE 3aKOHOMPOEKTOB, Ha-
npaefeHHbIX Ha pedopmMupoBaHne cynedbHo cuctemsl (ykpen-
NIEHnEe rpaxnaHCcKkmMx npas, TPEeXypoBHEBasd cUcTemMa Cynornpo-
M3BOACTBA M T.A4.), Nokasanu, 4Tto nonutuka dpakumm "OpuHall
epkup” 6osblUe, YeM MONMTMKa ApYyrmx dpakumii, eina Hanpa-
BfIEHA Ha MNPUHATME 3aKOHOMPOEKTOB, MO3BOMSIOLLMX YCOBEP-
LeHCTBOBaTb nocpeacTtBoM pedopm cyaebHyto cuctemy Pec-
nyonukn ApMmeHus.

3a nNpuHATUEe 3aKOHOMPOEKTOB B 06s1acTn coupnasnbHol cde-
pbl BCe dpakumm ronocosanu nodYTm OAMHaKOBO.

OpHako pasnuuusa OTMEeYeHbl B MPOLLECCe rofioCoBaHNS 3aKo-
HOMPOEKTOB, CBA3aHHbIX C 3KOHOMMKOW PA. Hambonbluee konu-
4YeCTBO rOSIOCOB 3a MPUHATME 3aKOHOMPOEKTOB OTMEYEHO Y ¢ppak-
umn AlactaHn aHparneTakaH KycakLyTioH. 9TO MOXHO 0ObACHUTb
TeM, 4YTO JaHHas rpynna 3akoHoMNpPoekToB Obiia BbiaBMHYTa Mpa-
BUTENLCTBOM Pecnybnuku Apmenus, a MNpeMbep-MUHUCTP SBNS-
eTcs npencenarenem AiacTaHn aHpaneTakaH KyCakLyTHOH.

Taknm 06pa3om, MOXHO OTMETUTb, YTO B MNPOLECCE rosIoco-
BaHWS 3a NpuHATUE 3akoHonpoekToB B HCA noBegeHune kaxno-
ro genyrarta onpenensnocb ero NoaMTUHECKUMN NPeanoYTEHN-
MW N €ro OTHOLLIEHNEM K MPUHUMAEMOMY 3aKOHOMPOEKTY.

PesynbTaTtbl rON10COBaHMS 3a NPUHATVE 3aKOHOMPOEKTOB NMO3BO-
NN TaKKe OLLEHUTb CTEMNEHb CMJIOYEHHOCTU KOATULIMOHHBLIX ¢ pak-
UM B OTHOLUEHUW MHMUMATUB, BbiABUHYTLIX [Npe3ngeHTtom u lNpa-
BUTENBCTBOM ApMeHun. Bmecte ¢ TeM OHM MO3BOMAIOT OLEHUTb U
0XapakTepn3oBaTb MOJUTUHECKYIO HarnpaBieHHOCTb N (PPaKLMOH-
HYIO CMJIOYEHHOCTb OEenyTaToB B NMPOLECCEe rosloCOBaHUS.

O6wmin BbIBOA, 3ak/tlo4aeTcss B TOM, YTO MEPBYIO MOMbITKY
boOpMNPOBaAHMNA KOANNLIMOHHOIO MpaBUTENbCTBA B ApPMEHUMU
MOXHO CYMUTaTb yCNeLwHOon. A B NOIMTUYECKOM MiaHe B napna-
MEHTE, B LeNoM, YAa/OCb YCTAHOBUTb OMPEnEsiEHHYIO KYNbTypy
NONMUTNYECKOrO KOHCEHCYCa, YTO OYEHb BaXHO ANS YCMELIHOro
OCYLLECTBIEHUS MOSIMTUYECKON WMHCTUTYUMOHann3aumm obuie-
CTBa B TPAHCHOPMMUPYIOLLIMXCA CUCTEMAX.

OTmeTuM Takxke, 4YTO OTCYTCTBYIOLLLAS B HACTOsILLEE BPEMS
CMCTEMA CPaBHUTENBHOIO aHanu3a AesTensHOCTU dpakuuin B
HCA pgukTyeT HeobxoOuMOCTb CO34aHUsl WMHCTUTYTa MOHMUTO-
pyHra GyHKUMOHNPOBAHMA KakK nMapriamMeHTa B LesioM, Tak U ero
CTPYKTYPHbIX 3BEHLEB.

M3 KOHCTUTYLIMOHHO-NPaBOBOM MPaKTUKU

Analysis of Functioning of the National
Assembly of Republic of Armenia in the Light of
Requirements of Constitutional Amendments

V. Baghdassaryan
Deputy of the RA National Assembly

SUMMARY

By the National Referendum of 27th of November 2005
essential amendments were made to the Constitution of the
Republic of Armenia. One of the main references of these
amendments is the strengthening of the role of the parliament
in the system of division of authorities and formation of mecha-
nisms of its effective functioning. Particularly, the abstract right
of the President to dissolve the parliament was excluded; the
mechanisms of formation of government and appointment of the
officials were reconsidered; the controlling functions of the leg-
islative power was also strengthened. First of all, we tried to
answer the following question: how is the majority in multi-par-
tial fractions, which was elected in correspondence with mixed
electoral system, is formed.

Armenia has both similarities and differences with the
states of presidential system, which is conditioned, first of all,
by the fact that Armenia is a semi-presidential republic. NA of
Armenia of the third convocation voted for the mixed system
of the elections, one part of deputies are elected by the
majoritarian system, another part by proportional. The existing
branching of the types of the mandates of the NA of the
Republic of Armenia was reflected on the partial structure and
stipulated the behavior of the deputies and the parliament
fractions while voting.

Thus, on the example of the National Assembly of Armenia,
the factors influencing on the formation of the coalitions and
behavior of the deputies while voting for the drafts, the effec-
tiveness of such behavior can be examined.
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The author also mentions that after the constitutional amend-
ments the President does not confirm the positions of the
Government. In accordance with the new positions of the
Constitution, the President of the Republic can hold up the
action of the position of the Government within one month and
appeal to the Constitutional Court in order to clarify their con-
formity with the Constitution (Art. 86).

According to the author, the mentioned amendments testify
that not only the role of the parliament in the system of the polit-
ical power is strengthened but also withdraw from the “super-
presidential” system increases the role of the political consen-
sus and expediency of the legislative activity of the political frac-
tions of the parliament.

M3 KOHCTUTYLIMOHHO-NPAaBOBOM MPaKTUKN

J1. OraHsiH

3aBenyrLni kagpenpor Yro/s10BHOro
CyA0rnMpomn3BOACTBA U KPUMUHAITNCTUKU
EpeBaHckoro ocynapcTBeHHOro
YHUBEPCUTETA, rnpogeccop

HeKOTOpre BOMPOCHI 3aKoOHOA4AaTEeJIbHOro
perynmpoeaHusa 06Hapy)KeH|/|s| n unccinepgoeaHums
TeNnecCHbIX CBONCTB U NMPU3HaKoOB JINYHOCTH

ObecnedyeHne NosIHOro M BbICTPOr0 PacKpPbITUA NpecTynne-
HWIA N HEOTBPATMMOCTb HakalaHus TpelbyloT CoBepLIeHCTBOBA-
HUS MEeTOOOB paccriefoBaHuUsi Aen B COOTBETCTBMU C COBpe-
MEHHbIM YPOBHEM HayKN U TEXHUKN.

CnepcTtBeHHas 1 cyagebHasa npakTrka CBUAETENbCTBYIOT, YTO
ycreLiHoe paccrnefoBaHue MpecTyrieHnii 3aBucuT oT Uccne-
[OBaHMs CNefioB U APYrMX NPM3HAKOB NpecTyrnsieHns, OCHOBaH-
HOrO Ha Hay4YHOM MO3HAHUW NOCNEOHUX.

M3 BCex CBOWCTB M MPM3HAKOB, XapakTepU3YILMX YenoBe-
Ka, KOTOPbIMM BO3MOXHO MAeHTUOUUMPOBATL €ro, nepBuUYHOro
BHUMaHUSA HEOBXOAMMO YA0CTOUTb COBOKYMHOCTb TEX CBOICTB,
KOTOpblE COCTaBfSIIOT CYLIHOCTb packpbiBaeMoro cybbekta u
0e3 NpMMeHeHNs KOTOPbIX HEBO3MOXHO COCTaBUTb ero cyobek-
TUBHBIN 00pas.

M3y4yast cneacTBeHHYIO M 9KCNEPTHYIO NpakTUKy OTHOCUTEb-
HO BbISICHEHUS CaMOBOBLITHOCTU JIMHHOCTWU, MOXHO MPUIATU K 3a-
KJIIOYEHMIO, HYTO UCMOMNb3yeMble B HElM NpU3Haku A0CTaTOYHO [10-
CTOBEpPHbI [KanunasipHble IMHUW NafgoHU U MO0 CTYMHK, BHELL-
HMe NPU3HaKW Nnua, rosioBbl U APYrvX YacTen Tena, npusHaku,
CcBMOETeNbCTBYOLME O XapakTepe paboThl, 3anaxu, KPoBb, Bbl-
JeneHuns, CBOMCTBA YCTHOM U MUCbMEHHOW peYn, noyepka, no-
cnencTemsa 3aboneBaHuii, ocobble NPUMETbI (BPOXAEHHbIE UIN
npuobpeTeHHble) 1 T. A.].
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WccnepoBaHna no maoeHtTudmMkauym AMYHOCTU MO Mepeyuc-
NEHHbIM NpU3Hakam, eCTeCTBEHHO, COMPOBOXAAIOTCA MOSyYEHN-
em ob6pasuoB. NpoBeneHne NoaoOHbIX MCCNeaoBaHU Ype3Bbl-
YaliHO BaXHO, TaK Kak 3TUMW 3KCNepTM3aMm 0OHapyXMBalOTCH
dakTnyeckne gaHHble, KOTOpPbIE BbLICTYNAOT B POAM [0Ka3a-
TenbcTB. OgHaKo, BbIMOHAS 9TU OENCTBUS, HYXXHO UMETb B BUAY,
yTo B 3-en ctatbe KoHcTutyuum PA npamo onpepeneHo: “Heso-
BEK, €ro AJ0CTOMHCTBO, OCHOBHbIE rpaBa 1 CBOOOAbI — BbICLLUNE
ueHHocTn”, a B 16-oi ctatbe: “Kaxabifi 4enoBek UMEET rpaBo
Ha Jin4Hyr0 cBob6oAy M HEMNPUKOCHOBEHHOCTL”. HapylweHune He-
NPWUKOCHOBEHHOCTN JIMYHOCTM, GecyenoBeYHOe W ymansiollee
ero J0CTOMHCTBO obpalleHne 3arnpellaeTt Takke ctatbs 3 KoH-
BEHLMM O 3alLMTe NpaB YesloBeEKa U OCHOBHbIX cBo6oA ot 1950r.

OTHOCUTENBHO NPO6EMBI UMEET AOBOJIbHO HYETKYO MNO3ULMIO
n EBponerickuii cyn no npasam vyenoseka. CornacHo nosvumun
EBponerickoro cyga no npasaM 4YesioBeka, obpalieHne MoxeT
cuYNTaTbC YMansIioWwmM, eCnm MU0 YHUXaeTCs nepeq apyrumm
WM ero 3acTaBngalT AEeCTBOBATh MPOTUB CBOEWN BOAU WX pa-
3yma. CornacHo Cyay, “ymangiowmMmMm MOXET CUYMTaTbCs Takoe
obpalleHne, KOTOpoe MOPOXAAEeT B XepTBax YyBCTBA CTpaxa,
TPEBOMN U HENOJIHOLLEHHOCTW, CNOCOOHbIE YHU3UTb UX U CIO-
MUTb NX PU3NYECKOE NN HPABCTBEHHOE COMPOTUBNEHME”".

KpaiHe crnopHO, HacKonbkKO BbilleykadaHHbIM HopMaM KOH-
cTuTyuMmn co3By4dHa 253-ad ctatbsa YK PA, npuHatoro B 1998 r.

B nepBon yactu ykasaHHOW CcTaTbu ymtaem: “CneposaTenb
BrNpaBe Nofy4ynTb 00pasLibl, XapakTepuayioLlmMe CBOMCTBA Yeno-
Beka, Tpyna, XMBOTHOro, Matepuana u apyrmx o6bekToB, ecnm
MX UccnegoBaHMe MMeeT 3HadYeHue ana gena’”.

[ns BbISCHEHUS TOrO 0OCTOATENBLCTBA, HACKOJIbKO MOoJly4eHne
HEeKOTOpbIX 06pa3LoB “cnocoOCTBYET” COXPaHEHWNIO NOCTOUHCT-
Ba JINYHOCTU, OTMETUM, YTO, K NPUMEPY, AAKTUIOCKONNS OCYyLLEe-
CTBNSETCS B ABa 3Tana: BO-NepPBbIX, OHA CBA3aHa C OAKTUIOCKO-
NUYEeCcKom perncrpaumen (y4eTtom) NPecTyrnHMKOB U 3aTeMm - C
[AKTUIOCKOMNYECKMMU IKCMEPTU3aMM NO YrOSIOBHbIM AenaMm.

T Cwm.: Pelsenne KeHHaH npotnus CoeavHeHnHoro KoponescTtBa, Pewenve no peny
Wpnanonn npotne CoeamHeHHoro Koponeectea. M3peueHne cornacHo KommeHTapuam
K EBponeiickoii KOHBEHLMM O 3aluuTe NpaB YesioBeka 1 OCHOBHbIX cBO6OA, 1 MpoTokonam
K Hel. MpeueaeHTHOe NpaBo EBponerickoro cyaa no npaeam 4yenoseka. - EpesaH, 2005.
- C. 52.
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A paktunockonuyeckas naeHtTudbukauma ocyLecTBAsSeTcs B
OByx popmax: perncrpaumm (yyeta) n akcnepTHoii?. Peructpa-
UMOHHaa ¢dopma ugeHTudukaumm o3HayaeT CpaBHEHWE oTne-
4aTKOB NasibLEeB HEWM3BECTHOrO Nnua C JIMHENHBIMU PUCYHKaMMU
3aperncTpMpoBaHHOro B NPOLLIOM nmua.

B obuwem 1 uenom, B KpUMnHanncTmke paspaboTaHbl NpasBu-
na nonyyeHuns obpasuoB. HecmMoTps Ha 3TO, B HEKOTOPbLIX CIly-
Yyasx BUAMTCS LenecoobpasHbiM 40 nosydyeHms o6pasuoB Noco-
BeToBaTbCcs co creumanuctoM. K npumepy, Ao B3ATus obpas-
LLOB KPOBW, CJIIOHbI, CNEepMbI, noTa 1 NogobHbIX MaTepunasnos.

M Tak Kak Lefblo KpUMUHANIUCTUKN KaK Hayku SIBASIeTCs po-
XAEHWE HOBLIX MOEW 1 BHEAPEHME NOCNEeAHUX B XXM3Hb B COOT-
BETCTBUWN C TPeOOBaHUAMM BPEMEHU, TO KPUMUHANNCTMKA B OM-
peneneHHoM CMbICne BCTynaeT B WOENHO-COCTA3aTesbHYIO
chepy Mexay npodsemamu NPeCTYNHOW cpeapl 1 npobnemamm
po3biCKa, CNeacTeusl, NPOKypaTypbl 1 cyaa.

Ecnun naen KpMMnUHaNMCTUKK onepexaroT 3amMbIClibl NPecTymn-
HOW cpedpl, TO Nporpecc B aene 60pbObl C MPECTYNIEHUSIMN He
3acTaBnseT cebsa nonro xaatb. OcobeHHo, Npu B3ATUK 0bpas-
LOB BO BpeEMS HasHa4YaeMblX WCKIIIOHYUTENbHbIX 3KCNepTus, a
Takxke B BblleNepeyuncieHHbIX Ciy4yasax Heob6xoaumMo yunTbliBaTb
TpeboBaHUsi COBPEMEHHOWN Hayky U TEXHUKU U, BMECTE C TeEM,
TpeboBaHus BblilleykadaHHbIX cTtater KoHctutyumn PA, 4yTo no-
3BONMUT n3beraTb HAPYLUEHUI KOHCTUTYLUMOHHBLIX HOPM M HEe Mo-
nupaTb Npaea YesioBeka.

B HacTogweM B KPUMUHANNUCTUKE OENCTBYET NPUHLMN SO0~
nornm — “kpuMmnHanucTudeckas angonorus”.

drponorna NpeaocTaBnsieT BOSMOXHOCTb B KaXA0N KPUMU-
HaJIMCTUYECKOW CUTyauum yecMaTpmBaTb YHMKANbHOCTb Npobie-
Mbl, HEOOXOAMMBIA NOAX0A, K ee UHAMBUAyanM3aumm v T. 4.

HblHe B yMcne yHuKasnbHbIX NPOGAEM HanMYecTBYIOT Takue,
NpU pPeLleHMn KOTOPbIX HapyLlalTCs KOHCTUTYUMOHHbIE NMpaBa
yesnioBeka, Kacalowmecs HENPUKOCHOBEHHOCTU JIMYHOCTU.

TakoBbIMM SBNAIOTCS, K NpUMepy, cuTyauuu, korga npwu
naeHTMduKaumMm TMYHOCTM MO BHELLHMM NMpU3Hakam nayyaroTcs

2EyLuyeB l./. TNpumeHeHMe Hay4yHO-TEXHUYECKUX CpeAcTB B nNpakTuke 60pbbbl C
NPEecTyNHOCTBIO /Hayka Ha cnyx6e munuumun/ cb. - Anma—ATa, 1966. - C. 6-11; KucHuH
M.B. [0akTnnockonMpoBaHue TPyrnoB C U3MEHEHHbIMW NOKpPoBaMn. ABT. AMUC. - XapbKOB,
1962. - C. 2-9.
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Te ¢dakTopbl, KOTOPble BO3OENCTBOBANIM HA U3MEHEHME BHELL-
HOCTW (BO3pacTHble U3MEHEHUs, ©0one3Hn U, B 0COBEHHOCTU,
onepaumoHHble BmelwaTensctea). OgHuM mn3 Takmx $akTopos
CUYNTAETCH WCKYCCTBEHHOE W3MEHEHME BHELUHOCTU JINYHOCTU
MeTooaMu NIacTUYECKOM XUpyprum. ITOT BONPOC NPOSICHAETCH
CneacTBeHHbIM OENCTBMEM “paccnegoBaHme”, NpeayCMOTPeH-
HbiM 220-om ctaTtben YINK PA. Kak perynupyetcs npouecc umc-
cneposaHua? BHayane nocpeacTtBOM  KPUMWHAIUCTUYECKOMN
NNH3bI (YBEMMYUTENBHOIO CTEKNa) MOA HAKIOHHO Najaloluvm
CBETOM paccmaTpMBaeTCs NOBEPXHOCTb, coaepxaliasa npenno-
naraembie Lwpambl (pybupbl). Ecnv obHapyxmnBaloTca cnenpl, To B
3aTEMHEHHOM KOMHATe MCMOJIb3YIOT MCTOYHMKK yibTpaduone-
TOBOro CBeTa B Uensax dukcaumm mx pasnamymini Ha LIBETHOW
nneHke. MopobHble MccnenoBaHWs AalOT BO3MOXHOCTb pac-
KPbITb 3aBMCUMOCTb Pa3pes30B OT AABHOCTU MX BOSHUKHOBEHMUS
Nno CrnekTpasbHOMY COCTaBy JlOMUHECUEHUMN. CBexne paspesbl
06pa3syloT TeMHO-pMONEToBOE, pa3pesbl ABYXrOANYHON 1 60b-
Len naBHOCTN — cuHe-GNONeToBoe, NATU-, LWECTUNETHEN OaB-
HOCTU — TEMHO-KOPUYHEBOE CBEYEHME.

M3noxeHHbIE BOMPOCHI HEAOCTATOYHO U3YYEHbl B KPUMUHA-
JINCTMYECKOWN NuTepaType, a ux NogpobHOe OCBELLEHNE HE BXO-
ONT B YMCNO 3aday OaHHOM cTaTbW. Jlvwb ong dopMmnpoBaHus
onpeaeneHHoro NpeacTaBieHns OTMETUM, YTO OHU U3Yy4aloTCs
KOCMeToNornen®, kotopass XoTa M OTHOCUTCS K KIMHWNYECKOW
MeouuyHe, TeM He MeHee, psag, BONPOCOB PeLLaeTcs KpUMmnHa-
JINCTUYECKON U KPUMWHANNCTUYECKOW U cyaebHO-MeanupH-
CKOW KOMIMJIEKCHOM 3KCNepTu30on. Ham kaxeTtcs, ogHako, 4To
noao6HbIEe 3KCMEepPTM3bl MO BbILLEOTMEYEHHbLIM MPUYMHAM LOSXK-
Hbl NPOU3BOAMTLCH WU C COrflacus UCCneayemMoro unn Ha oc-
HOoBe cyanebHOro NocTaHOB/IEHUS.

K Takomy xe BblBOAY Mbl MPULLAY TakXe OTHOCUTENbHO B3S-
T 0b6pas3uoB 3anaxa, XOTd B 3TOM C/lydae Ha/IM4ecTBYIOT U
Apyrme MHEeHusl, COrfnacHoO KOTOpbIM, BCNeACTBUE TOro, 4To pas-
JIN4eHne 3anaxoB MPOBOAUTCS C NMoMoLLb0 cobakn, 3To 06CTOo-
ATENbCTBO HE OXBAYE€HO B 4YMC/IE O0KA3aTENbCTB, YKa3aHHbIX B
104-oi ctatbe YIMNK PA. Ho npaktuka npuHsina ycnyrn cobakw,
yunTbiBag, 4TO Benvkuii pycckmin ousmonor W.I. MNMaenos n ero

8 'pey. Kosme—tike—nckyccTBo pa3sutua n Logos—yyeHue.

M3 KOHCTUTYLMOHHO-NPAaBOBOM MPaKTUKN

nocfiegoBaTen JaBHO YXKe MPUHSAN U YCMELIHO UCMOoNb30Ban
cobaky B Ka4ecTBe “Hay4yHOro MHCTPYMEHTa No3HaHua™.

O pokazaTtefNbCTBEHHOM 3HAYeHUM pasnnyeHUs 3arnaxa Co-
6akol roBopsAT MHOrMe NPoLEeCccyasncTbl U KPUMUHANNCTLI, Bbl-
paxkaloTCs pa3Hble MHEHUS, cpeay KOTOPbIX HET, OAHAKO, TakmXx,
KOTopble Kacanucb Obl OOCTOMHCTBA, YHUXEHWS 4YenioBeka W
T. . K aTomy 6onee noapobHO o6paTMMcs B rOTOBALLENCS K N3-
DaHWNIO KHUre.

Kak Boo6LLE, Tak U B COBOKYMHOCTW NMPU3HAKOB naeHTudnKa-
LMK 3anaxa oTpaxaeTcs Takas COBOKYMHOCTb NMPU3HaKOB, KOTO-
pble CBOWCTBEHHbI OonpeneneHHoMy OObeKTY B O@HHbIA MOMEHT
BpeMeHn. B npouecce cBoero matepuasnbHOro CyLlecTBOBaHus
N3MeHeHNst 06bekTa NPUBOAAT K TOMY, YTO COBOKYMHOCTb Mpu-
3HAKOB MEHSIETCH M HacTyrnaeT MOMEHT, KOoraa KOSMYeCTBEHHbIE
N3MEHEHNS NEPEXOOAT B KA4ECTBEHHbIE W MPaKTUYECKM BO3HU-
KaeT HOBbI KOMMJIEKC MPM3HAKOB. JTOT BOMPOC OCOOEHHO Cy-
LLECTBEHEH B Aene uaeHtudbunkaumm 3anaxa, Tak kak B ponun ae-
TekTopa BbICTyrnaeT cobaka. [epcnekTyBbl COBEPLUEHCTBOBAHWS
METOAMKN KPUMUHAIMCTUYECKOI BbIOOPKM 3anaxa npeacTasnis-
0T pa3paboTkKy HOBbIX METOO0B N CPEeACTB, KOTOPble COOTBETCT-
BOBas/IM Obl TpeGOBaHNSAM UCCNEA0BaHNA MO OOBLEKTUBHOW MOEH-
Tndurkaumm 3anaxoB ¢ NPUMeHeHNeM GMOOETEKTUBORS.

Kak cBuaeTenbCcTByeT npakTuka, B NocnegHuWe roabl paspa-
60TaHbl HOBble MNpUEMbl, CpeacTBa, KOTOpble AAT BO3MOX-
HOCTb BbISICHUTb WX B OMpPeOesieHHbIX YCIOBUSX y4MTbIBaTb Ta-
kne dakTopbl, KOTOPbIE OTPULIATENBHO CKa3biBAOTCSA Ha OLIEHKE
cneumanucTa unn cnegoBaTens npyv Npou3BefeHun NMm pas-
JINYNA B OTHOLLEHMN OENCTBUI cobakmn-geTekTopa.

Mopo6Hble NpuemMbl U CpeacTBa OOCTYMHbI KaXOoMy Creum-
anucTy-KNHOSOrY.

OpHako aTM npuembl U CpeacTBa, HEKOTOpPble U3 KOTOPbIX
Mbl NepeymcnuMm, 6eccnopHO HapyllalT KOHCTUTYUMOHHbIE
TpeboBaHUst O HENPUKOCHOBEHHOCTU JIMYHOCTU W MONMparoT

rnpaBa 4esioBeka.

4 Cymmmos B.U., TapHecoB H./. 3anaxoBaHHble MyKpocnesl, KpyuMuHannctTmieckoe 3Ha-

YeHue, NpoLEeCcCyanbHbIA CTAaTyC, BO3MOXHOCTU U WUCCNEAOBaHUS HA MAEHTUYHOCTb. -
WpkyTck, 1974. - C. 37.

Payit P.X. Hayka o 3anaxax. lep. c aHrn. - M.: “Mup”, 1966. - C. 99; CHekToB B.A. Kn-
Honorunyeckas Bblbopka. - Pura, 1984. - C. 10-25; Crporosudy M.C. O KpyMmnHanMcTmnye-
ckoli opoponorun (Bonpockl 60pb6bl ¢ NpecTynHocTbio). - MpkyTek, 1970. - C. 119-130.
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B nx uncne:

- YyacTb 06pasua 3anaxa 4YesioBeka (3TasIOHHbI obpasel),
KoTopas OomkHa OblTb NpegocTaBneHa cobake-OeTekTopy Ha
npegMeT 3arnoMuHaHMa 1 Noucka, B Npouecce BbIbOpKN pasme-
waeTcs B psiay NPOBEPSIOLLMXCH N KOHTPOJIbHbIX 0ObEKTOB, MO-
noXxumrtesnibHoe OTHOWEeHUne K KOTOPpOMY CBMAOEeTe/IbCTBYET O Bep-
HOM BOCMPUSATUM CO CTOPOHbI COBGaKn-AeTeKTopa;

° nonydeHune OT npoBepArwmnNXCA YNCTbIX UCcnenoBaTesib-
CKMX MHAMBMAOYabHbIX 06pa3LoB (YMbITbIE PYKW, MO BO3MOXHO-
cTn — obpaseL, KPOBU NOAO3PEBAEMOrO NMLA);

- Npun obHapyXeHnn Ha MecTe NPOUCLLIECTBUS cneundmrye-
CKOW 3anaxoBol cuTyauum ee cnep HeobxoaMMo B3sITb BMecTe
C Opyrummn obbekTaMmm 040PO0SIOrMYECKOro UccreaoBaHus.

A Few Issues of The Legislative Regulation of
the Detection and Research of the Corporal
Capacities and Signs of the Individual

L. Ohanyan
Head of the Chair of the Criminal Procedure
and Criminology of Yerevan State University

SUMMARY

Investigative and judicial practice proves that the sufficient
investigation of the crimes depends on the investigation of the
traces and other indications of the crime, based on the scien-
tific knowledge of the latter.

From all features and indications characterizing a person
which helps to identify him/her, it is necessary to pay attention
to the totality of such features that are the essence of the inves-
tigated subject and without of which it is impossible to make its
subjective image.

N3 KOHCTUTYLMOHHO-NPaBOBOM NPaKTUKM

The investigation of the identity of a person is corresponded
by making of the images.

But, fulfilling these actions, one must take into considera-
tion that Article 3 of the Constitution of RA directly defines: “A
person, his/her dignity, the basic rights and freedoms are the
supreme volumes”; in Article 16 “Each person has the right of
personal freedom and immunity”. The protection of the immu-
nity of a person, subjection to cruel, inhuman and degrading
treatment is forbidden by Article 3 of the Convention of
Protection of the Human rights and the fundamental freedoms
of 1950.

The European Court of Human Rights has a rather definite
approach towards this problem according to which “Degrading
may be considered also such a treatment which arises the feel-
ing of fright and deficiency among the victim which may humil-
iate them and break them physical and moral resistance”.

It is rather disputable how Article 253 of Law of Criminal
Procedure adopted in 1998 corresponds to the norms of the
Constitution, according to which “The interrogator is authorized
to get the samples characterizing the capacities of a person,
corps, animal and other objects if their investigation has impor-
tance for the case”.

Especially when taking a specimen while carrying out the
so-called appointed exceptional examinations, the demands of
the modern science and technique and also requirements of the
above mentioned articles of the RA Constitution must be taken
into account which will help to escape the violations of the con-
stitutional norms and do not trample on human rights.

Nowadays among the unique problems of criminology are
present such problems when solving it the constitutional rights
of a person concerning the immunity of an individual are violat-
ed. For example, the situations when identifying a person
according to the exterior indication such factors are examined
which influenced on the alteration of appearance (age alter-
ation, illnesses and especially surgical intervention). This issue
is clarified by the investigative actions of “detection” stipulated
in Article 220 of Law of Criminal Procedure of RA. But such
examinations must be carried out either by the consent of an
examinee or on the basis of the decision of the court.
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Recently, the new methods and means are worked out which
help to clarify or in certain circumstances take into considera-
tion such facts that influence negatively on the evaluation of a
specialist or an investigator while their different approach
towards the actions of a dog-detector. Such approaches are
available for every specialist-kinologue. But these methods and
means violate the constitutional requirements of the immunity of
a person and trample on human rights.

0630p peLleHnin KOHCTUTYLUMOHHbIX CY0B

0630p npakTuku KoHctutyumoHHoro Cyna
Pecnyonukmn Benapychb 3a
3a | ksaptan 2006 ropa

PeweHune
KoHcTutyumoHHoro Cyaa Pecnyonukun Benapycb
12 anBapa 2006 r., r. MuHck Ne P-191/2006

O NpaBoBOM peryiMpoBaHMu OTHOLLUEHUIA, CBA3AaHHbIX C

npoesnoM rpaxaaH B ropoAckoM TpaHcnopTe oouiero

nosb30BaHUS, NPU U3MEeHeHUU TapudoB Ha NepeBo3Ky
naccaxupos

MUHCKMIA ropoaCKON NCTMOIHUTENbHBIN KOMUTET BMpaBe M3-
MeHATb Tapundbl HA NEPEBO3KY NAacCaXUpPOB ropoaCKUM TpaHC-
nopTomMm 06Lero nosb3oBaHuda. OgHako yBenmyeHne TapudoBs
NMpsaMo 3aTparvBaeT npasa rpaxaaH. B Takom cnyyae Tpebyet-
cs cTporoe cobnioaeHne npasui 0 BBEAEHUM B AENCTBME HOP-
MaTUBHbIX MPaBOBbIX aKTOB, YCTAHABNMBAIOLLUYX HOBblE Tapudbil,
MOCKOJIbKY Mpoes3a B ropoACckoOM MacCaxXMpCKoOM TpaHCcnopTe no
ouneTy (TanoHy) cTtaporo obpasua B YCIOBUAX AACTBUA HOBbIX
TapndoB BeYeT agMUHNCTPATUBHYIO OTBETCTBEHHOCTD.

Mo mHeHmio KoHctutyumoHHoro Cypga, rpaxpgaHe OOmKHbI
MMEeTb MpPaBO Ha CBOEBPEMEHHOE nosydyeHne mHdbopmauum o
noBbILLEHUN TapudOB Ha NpPoes3n B COOTBETCTBMW CO CTaTbel
34 KoHCcTUTyuMKn, a Takke Ha crpaBed/IMBOe BO3MELLEHMe MNo-
HECEHHbIX UMW 3aTpaTt Npu U3MeHeHnn TapmndoB Ha NEPeBO3KY
MaccaxumnpoB rOPOACKUM TPAHCNOPTOM OOLLIEro MoJib30BaHUS.

KoHcTuTyumoHHsin Cya, n3yy4mB BOMPOC O BBEAEHUWN B OEWN-
cTBMe pelleHns MUHCKOro ropoackoro WUCMOSIHUTENBHOIMO KO-
MuteTa oT 14.12.2005 Ne 2199 06 nameHeHun TapndoB Ha ne-
PEBO3KY NMacCaXupoB YCTAHOBWII, 4YTO 3TO PELLEHME BCTYNWUIO B
cuny 20.12.2005, 10 ecTb A0 ero opuLManbHOro onyoMkoBa-




Koucturymonnoe MPABOCYAMUE - 2(32)06

HUS B razete «MuHckni kypbep» 26.12.2005, 4to cBnaeTenbCcT-
BYET O HapyLLUEeHUn npasa rpaxaaH Ha nonyyeHme AOCTOBEPHOM
1N CBOEBPEMEHHON MHbOpMaLmn.

KoHcTuTyumoHHbi Cya, ycTaHOBUS TakxXe, 4TO HOpMa O AeWn-
CTBUTEJNIbHOCTU TasloHa CTaporo obpasua Ha npoTtsxeHun 10
OHen nocne BBEOEHUS HOBbIX TapMdOB B HOPMATUBHbLIX MNpPaBo-
BbIX akTax OTCYTCTBYET. Takoe NpaBuio NPUHATO OpraHu3aumnen
nepeBo34mMkoM KYI «MuHCKTpaHC».

KoHcTuTyumoHHbih Cya npepnoxmn obecneynTb HEYKOCHN-
TenbHoe cobnoaeHne TpeboBaHWi 3akoHOAATENbCTBA O NopPsa-
Ke BBeOEeHWs B OelCTBME peLleHnss 06 3MeHeHnn TapudoB Ha
nepeBO3Ky MNacCcaXMpoB TOPOACKMM TpPaHCMOPTOM 06Lero
NONb30BaHUS, a TakxXe Haasexallee npaBoBOE PErynIMpoBaHne
OTHOLLIEHUI, KaCaloLWMXCAa n3MeHeHnn TapndoB Ha NepeBO3Ky
naccaxmpoB FOPOACKMM TPaHCNOPTOM OO6LLEro Mosib30BaHUS.
Mo MHeHuo KoHcTtuTyumoHHoro Cyaa, mosikeH OblTb pacCcMoT-
pPEH BOMPOC O BO3MOXHOCTU 3a4eTa HOMWHANbHOW CTOMMOCTU
Ta/loHOB CTaporo obpasua npu NnpuodpeTeHnn TasoHOB MO HO-
BbIM Tapudam.

3aknioyeHume
KoHcTtutyumoHHoro Cyaa Pecny6nukn Benapycb
29 mapTa 2006 r., r. MuHck Ne 3-194/2006

O CcOOTBETCTBMMN KOHCTUTYLMOHHbLIM 3aKOHaM
Pecnyonukn Benapycb, MeXayHapoaHbiM AOroBopam
Pecnyonukn Benapycb nocrtaHoBneHua Coeera
MuHuctpoe Pecnyonukn Benapycb ot 18 pnekadbpa 1992 r.
Ne 758 «O0 ycnoBmsax Ha3Ha4eHUs NEeHCUA OTAesIbHbIM
KaTeropmsam paGoTHUKOB aBMaLMU JIETHO-UCNbITAaTENIbHOro
COCTaBa» B 4aCTU MEHCUOHHOro obecrne4YyeHns
OOpPTNPOBOAHUKOB rpaXaaHCKO aBuauun

Mpon3soacTBO MO Aeny BO3BYXAEHO KOHCTUTYLUMOHHbIM Cy-
nom Pecnybnukun Benapycbh 3 aHBaps 2006 r. no NpenioXeHuto
Manatel npeactasutenert HaumoHansHoro CobpaHua Pecny6-
nvkn Benapychk. MNpoeepke noanexano noctaHoBneHne CoseTa
MwuHucTtpoB Pecnybnuku benapycb ot 18 pekabps 1992 r.
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Ne 758 «O6 ycnoBusix HasHa4eHUs NEeHCUIA OTAEesbHbIM KaTero-
pusaM pabOTHMKOB aBuaunKn NIETHO-UCTLITATENIbHOrO COCTaBa»
(nanee — noctaHoBneHne Ne 758) ¢ nocnegyowyMu U3MeEHe-
HUAMMW 1N OOMOJIHEHUSMN.

B npegnoxeHunn MNanatbl NnpegcTaBuUTeNen ykasaHo, 4To OJis
60pPTNPOBOAHNKOB YCTAHOBJIEHbI YCNOBUS Ha3HAYeHUs MeHCUin
3a BbICNYry NeT, OTAnyalwmecs OT YC/OBUA Ha3HaA4YeHUs MeH-
Cuii Opyrum KateropusiMm paboTHMKOB aBuauMm, B TOM 4ucre
paboTHMKaM NIETHOrO U NIETHO-UCMbITATE/IbHOMO COCTaBa.

Mpn nameHeHnn noctaHoseHns Ne 758 nopsaaok v ycnosus
Ha3Ha4yeHus neHcum bGopTonepaTopamM YCTaHOBJSIEHbI Takne Xe,
KakK 1 4ieHam NeTHOro akmnaxa. B To xe Bpems B OTHOLLUEHUU
yneHa kabuHHOro akunaxa — GOPTNPOBOAHMKA MOPSOOK W yC-
JIOBUS1 HA3HAYEHUS MEHCUU FABNAIOTCA UHbIMU. CornacHo Bos-
OywHomy kopekcy Pecnybnukmn Benapycb 60pTNpPOBOAHNKM OT-
HeCeHbl K YfleHaM aKmMnaxa BO34yLLUHOro cyaHa. [lloctaHoBneHve
Ne 758, no mHeHuio ManaTbl NpeaoctaBmMTenen, co3aasno Hepas-
Hble YCIOBMSI B MEHCUOHHOM OOECnevyeHnn 4neHOB 3KMMNaxewn
BO3YLLHbIX CYO0B.

KoHcTuTyumnoHHbi Cyg, yctaHoBuA, 4To cTtatbsa 47 3akoHa «O
NeHCUOHHOM obecrnevyeHnn» NpeaycMaTpuBaeT YeTbipe KaTero-
pun paboOTHUKOB aBMauun N NETHO-UCMbITATENbHOrO COCTaBa,
MMEIOLLIMX NPaBO Ha MeHcuto 3a Bbicnyry net: 1) paboTHUKK
JIETHOrO U NIETHO-UCMbITAaTE/IbHOMO COCTaBa; 2) paboTHUKM, OCY-
LEeCTBASIOWME YyrpaBieHne BO3AYLUHbIM AOBUXEHUEM U UMEID-
e CBMAETENbCTBO AMCNeTyepa; 3) MHXEHEePHO-TEXHUYECKNM
cocTtas; 4) 60pTNPoBOAHUKN. [py 3TOM ON19 KaXKa0M U3 ykasaH-
HbIX KaTeropuii 3aKOHOAATENEM YCTAHOBMIEHbl Pa3NYHbIE OC-
HOBaHWS, YCNOBUS M MOPAO0K HA3HAYEeHUs MEHCUM 3a BbICIYry
NeT n uncumncneHne ee pasmepa. 3akOHOM «O NEHCUOHHOM
obecneyeHun» CoeTy MMHMUCTPOB Mopyy4eHo obecneynTb Oo-
NOMHUTENIBHOE PErynpoBaHME Ha3HAYEeHUs! MEHCUA TONbKO B
OTHOLWEHUN paboTHUKOB NETHOIO U NIETHO-UCMNbITATENIbHOrO COo-
CTaBa, a Takxke WHXEHEPHO-TEXHMYECKOro CocTaBa (MyHKTbI «a»
N «B» cTaTb 47), 4TO 1 BbIIO OCYLLLECTB/IEHO B NOCTAHOBIEHNN
Ne 758.

BopTnpoBogHMKaM NPaBo Ha MEHCUIO 3a BbICAYry NET, YCN0-
BUS 1 NOPSAOK €€ Ha3HaYeHUs yCTaHOBMEHbl MYHKTOM «I» cTa-
Tbn 47 3akoHa «O neHCMoHHOM obecnevyeHun». Jta HopMa AB-
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NeTcs HOPMOW MPSAMOro AENCTBUS U He TpebyeT A0MOoSHU-
TENbHOIrO PErynaMpoBaHuUs YCNOBUIA M MNopsigka HasHayeHus
neHcumn GOpPTNPOBOAHMKAM, @ TakxXe Mopsaka UCUYUCIIEHUS UM
pasmepa neHcun. 3akoHogatenem GOPTNPOBOAHMKN Bblaene-
Hbl B OTAENbHYIO KaTeropuio paboTHMKOB aBuauun, NEHCUOH-
Hoe obecneyeHne KOTOPbIX yperyanpoBaHo HenocpencTBEHHO
B 3akoHe. 3akoH «O neHcMoHHOM obecnevyeHum» He Oenerupo-
Ban CoBeTy MMHUCTPOB NpaBO yCTaHaBAMBaTb MHblE, MO CpaB-
HEeHWIO0 ¢ 3aKOHOM, YCJIOBUS MEHCUOHHOI0 obecnevyeHns 6opT-
NPOBOAHMKOB.

3akoHoaaTenbCTBO HE NPeaoCTaBaNo paHee U He Npeaoc-
TaBNseT B HacTosuwee BpemMs 6GOpPTNPOBOAHMKAM MpaBa Ha UC-
yncneHne UM NeHcun B Nopsiake, YCTaHOBIEHHOM Ans paboT-
HWUKOB NIETHOIO M NIETHO-UCMbITaTeNIbHOrO cocTaBa. Pasmep Tpy-
[OBbIX MEHCUIN BOPTNPOBOAHUKOB, KaK U OPYrux KaTeropuin pa-
OOTHWNKOB, OOYCNOBMEH MPOAOSIXUTESIbHOCTBIO CTa)a PaboThl U
BEIMYMHOM 3apaboTka, NMPUHATOrO OJ1s1 UCHUCTIEHNSI NMEHCUW.

Mockonbky CoBeT MWHUCTPOB Obi1 He BrpaBe OMNpeaensTb
YCNOBUS MEHCUMOHHOIO obecnevyeHmns 6OpPTNPOBOAHMKOB, TO MO-
ctaHoBneHme Ne 758, perynupyilollee ycnoBust NEHCMOHHOIO
obecneyeHus NeTHOro cocTtaBa, Ha GOPTNPOBOAHUKOB He pac-
NPOoCTpaHseTcsl, NeHcuoHHoe obecneyeHne G60PTNPOBOOHNKOB
He perynmpyeT 1 Npu Ha3Ha4YeHUN MM NMEeHCU He NPUMEHSIETCS.

C yyeTom nsnoxeHHoro KoHctntyumoHHein Cya npusHan no-
ctaHoBneHne Ne 758 cootBeTcTBylOWMM KOHCTUTYUMU, 3aKo-
Ham Pecnybnunkn Benapycb n mexayHapogHbiM aorosopam Pe-
cnybnukn benapycs.

B 10 e Bpemsa KOHCTUTYUMOHHBIN Cya OTMETWA, 4TO Npu He-
06X0OMMOCTM KOMMETEHTHbIE FOCYAAPCTBEHHbLIE OpraHbl Brnpa-
BE U3MEHWUTb NOAXOAbl K NMEHCUOHHOMY obecnevyeHnio 6opTnpo-
BOOHWKOB, COOTBETCTBYIOLMM 06pa3oM CKOPPEKTMPOBAB MNeH-
CMOHHOE 3aKOHOOATEeNbCTRO.

KoHcTuTyumoHHbih Cyp, obpaTtun BHMMaHne HOPMOTBOpPYEC-
KMUX OpraHoB Ha Hann4yMe B 3aKOHOAATENbCTBE MPOTUBOPEYUIA,
HEeoAQHO3Ha4YHO MOoHMMaeMbIXx QGOPMYIMPOBOK U ONpeaeneHun,
4TO O0COOEHHO HemonycTUMO, eC/iM 3TO KacaeTcs npas, cBOOO.,
1N 0693aHHOCTEeN rpaxmaaH, NockoJibky He crnocobcTByeT ycTa-
HOBJTIEHMIO KOHCTUTYLIMOHHOIO MOpPsiaKa.
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Mocnanue KoHcTutyuuoHHoro Cyna Pecny6nuku
Benapycb MNMpe3npeHty Pecnyonuku Benapychb
JNlykawenko A.l., Manate npeacraButenen
HaunonanbHoro Co6paHusa Pecnyonukmn Benapycs,
CoeTty Pecny6nukn HaumoHanbHoro Co6paHus
Pecnyonukun Benapycb «O COCTOSIHUM KOHCTUTYLLMOHHOM
3akoHHocTu B Pecny6nunke Benapycb B 2005 rogy».
Y1BepXxaeHo peweHnem KoHctutyumonHoro Cyaa
Pecnyonukun Benapycb ot
1 deBpana 2006 r. Ne P-193/2006

Pesiome

B lMocnaHum 0 COCTOSHUN KOHCTUTYLMOHHOM 3aKOHHOCTU B
Pecnybnuke Benapycb B 2005 rogy, NpuHATOM Ha 3acedaHun
KoHctutyumonHoro Cypa Pecnybnuku Benapycb 1 despans
C.r., TPAANLMOHHO OTPaXeHbl COCTOSHNE HALMOHANbHOro 3aKo-
HOOATENbCTBA, NPAaKTUKA €ro NPUMEHeHns Ha OCHOBE PacCMOo-
TpeHHbix CyooM aen n matepuasnos, a Takke OTMEYEHbl YCrexu
Ha NMyTu cTpouTenbcTBa Genopycckoro rocyaapcTea kak coum-
a/IbHOr0 AEeMOKPAaTMYeCcKOoro U npaBoBOro.

B NMocnaHnn KoHcTtuTyumoHHoro Cyoa oTMeyaeTcst, B YaCcTHO-
CTU, YTO KOHCTUTYLMOHHAsS 3aKOHHOCTb — HE YMO3PUTENbHAs Ka-
Teropusl, a Takoe COCTOsIHME OOLEeCTBEHHbIX OTHOLUEHWI, Mpu
KOTOPOM MPaBO Kak BaXHENLLNA CoumasnbHbI PErYyNSTOP COAEN-
CTBYET OOCTUXEHUIO TEX Uener n 3aaad, KoTopble onpeneneHsl
B OCHOBHOM 3akOHe Hallel CTpaHbl. B ¢BA3M € 3TMM oueHka 3a-
KOHOAATENbCTBA U MNPaKTUKM €ro NPUMEHEHUS OCYLLECTBSIETCS
C Y4€TOM WX BUSHUSA Ha GnarocoCTOsIHME rpaxaaH, pasBuTue
JemMoKpaTiM 1 NpaBOBOro xapakTepa rocyaapcraa.

B 2005 rogy B KOHCTUTYLMOHHBLIN Cya 06paTuUnnch C JINYHbI-
MU U KOMNEKTUBHBIMU 3asBNEHUSMU OKONO 6 ThiCAY rpaxnaaH,
paccMoTpeHo 29 obpalleHuini genytaTtoB. Ha nMyHOM npuewme,
B TOM 4MCNEe BO BpeMs BCTPEY C TPYAOBbIMU KOMNEKTUBaAMU,
cyopsimn n cneumanuctamm Cekpetapmata KOHCTUTYLMOHHOIO
Cyna npuHaTto okono 300 yenoBek. MNpoaHanuanpoBaHo 6onee
30 NpoeKTOB HOPMATMBHLIX MPABOBbIX AKTOB.

KOHCTUTYUMOHHLI Cya OTMETWI, YTO, UCXOOS U3 UMEIOLLNX-
CSl NPUPOLHbIX, UHTENNEKTyallbHbIX, NPABOBbIX, OPraHN3aLNOH-
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HbIX U WHbIX pecypcoB, Pecnybnuka Benapycb OOCTAaTOYHO YyC-
NewHo pa3BMBAETCS KakK couuanbHoe rocynapcTtso. OCHOBOWM
[N 3TOro SBNSIOTCSA HOPMbI cTaTel 6enopycckon KoHCTUTyumm,
a Takxe MpUHUMaeMble B ee pasBUTUE 3aKOHbI, AEKPETHI, ykasbl,
nocTtaHoBneHus MNpaBuTeNbCTBa U Opyrme puandyeckme akThbl.

YkasaB Ha 06CTOATENIbCTBA, CBUAETENbCTBYIOLIME 00 ycneld-
HOM Pa3BUTUN BENIOPYCCKOro rocyaapcTea Kak coumanibHOro (c
npuBeaeHMEM KONIMYECTBEHHbLIX MoKasaTtesnein, OOCTUTHYThIX B
pasnunyHbIX 0651aCTaX COoLMabHO-9KOHOMMYECKOr0 PasBuUTUs, B
yacTHOCTU, No pocTty BBI1, aeHeXHbIX 40X0O00B HaCeNeHusd, pPo-
CTy cpenHen 3apaboTHOM nnaTthbl, CPeAHEeMECHAYHON MNeHcuu,
06bLEMOB XWIULWHOIO CTpouTenbctBa U T.n.), KOHCTUTYUMOH-
Hbli Cyn, oOpatun BHUMaHWE Ha psih, HegoCcTaTKoB, UMELLMX
MECTO B 3aKOHOOATENIbCTBE W NPakTUKe ero NpuMeHeHus.

B kayectBe npumepoB B 3Ton o6nact KOHCTUTYLIMOHHbIN
Cyn, npuBen gena, pacCMOTPEHHbIE UM MO OBpaLLEeHNaM rpax-
haH, kacawoowmecs B3anmooTHoweHun XCK kak konnektmsa
rpaxaaH-3acTPOMLLMKOB 1 ObiBLUMX YneHoB XXCK B yacTu BO3-
BpaTa [EHEXHbIX CPencTB, HacnegoBaHuUs KBapTUP yMepLUnX
yneHoB XKCK, He odopmmBLUMX NpaBO COOCTBEHHOCTW Ha KBap-
TUPY, NPEAOCTaBNEHUS CNY>XEOHbIX XWIbIX NOMELLEHWI 1 ap.

Ha ocHoBe aHanu3a gen, KacallmMxcs COUManbHON 3aLnThl
rpaxxaaH (no BbinsaTe nocodbuii no yxoay 3a pebeHkom, nocobuii
Nno BPEMEHHOWN HETPYA0CMNOCOOHOCTU UHOVBUAOYaANbHbIM Mpea-
NnpPUHUMAaTEeNsM, CyMM CTPaxoBOro BO3MELLEHUS No obs3aTtesb-
HOMY JINYHOMY CTPaxoBaHWIO, HATOr006I0XKEHNIO BbIXOAHLIX MO-
cobuin, HanoroobnoXeHW0 3emMeNlb CafoBOAYECKUX TOBapwu-
wecTts 1 ap.), KoHctutyumoHHein Cyn nogyepkHyn MOHUMaHME
noavummn KoHctutyumoHHoro Cyaoa opyrmmuy rocyaapcTBEHHbIMA
opraHamu, peasisHOe MCMOSIHEHNE BbIHECEHHbIX PELLEHWA.

Cyn otmeTtun Takxe ynydweHne B 2005 rogy nonoxeHus ¢
peLleHnemM BOMNpPOCOB O NPUAaHUM HOPMaTUBHbLIM akTam obpart-
HOM cwunbl. MNMogo6HyO NpakTuKy, No MHeHuo Cyaa, cneayeT 3a-
KpenuTb 1 B Byayuiem, 4To noTpebyeT OT MHMLMATOPOB MPOEeK-
TOB CTPATErMYECKOro MbILLJIEHUS, YMEHUS HE TOJIbKO MiaHnpo-
BaTb, HO M NPOrHO3MPOBaTb NOTPEOHOCTN NMPaABOBOro pPeryampo-
BaHWs, a Takke NocnencTeus NpUHMMaeMbIX akToB.

B nonoxeHuax MocnaHusl, NOCBSILLLEHHbIX peann3aumm KOoH-
CTUTYLMOHHBIX HOPM O Aemokpatuun (Hapogosnactum), KoHCTU-
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TyumoHHbin Cyn, OTMETUN peanbHOe OencTBMe gemokpaTunyec-
KMX KOHCTUTYLUMOHHO-NPaBOBbLIX MHCTUTYTOB (BblGOpLI, pede-
peHayMbl, BCEHapoOHble 06CcyXaeHus, pecnybnmkaHckne n me-
CTHble cobpaHuMsa), NoAYEPKHYS, YTO HApPOOHbLIA XapakTep Bna-
CTU B HalleM rocygapcTBe MpPOSABASeTCa HE TONbKO B MNOINTUKE
Nno coumanbHOM 3almMTe rpaxaaH, HO 1 B MpaBe Hapoda Camo-
My peasibHO OnpeaensaTb CBOW cyabOby, NpuHUMaTb Hambonee
BaXHbIE PELLUEHUs, peanu3ys TEM CaMbiM Ha Aene naeto Hapoa-
HOro cyBepeHuTeTa.

KoHCTUTYUMOHHbI Cya, gan no3snTUBHYKO OLLEHKY OOHOBIe-
HUIO 3aKoHOZAaTeNbCcTBa 06 obOpalleHuax rpaxaaH. KoHcTuTtyun-
OHHbIN Cya ykasan, 4To obpalleHus rpaxaaH oTpaxaioT peasib-
Hble couuanbHO-3KOHOMUYECKME MPOLECCHl, CNocob6CTBYIOT MOo-
BblLLEHNIO 3P DEKTUBHOCTM paboTbl OPraHoOB BNacTW, BOCCTaHO-
BIEHNIO HAPYLUEHHbIX MNPaB W YKPEnJeHUIO0 3aKOHHOCTH, yCcTpa-
HEHMIO MPOTUBOPEYUA U APYrMx HEOOCTATKOB B 3aKOHOAATENb-
CTBE, MPaKTUKE ero NPUMEHeHNs.

B nonb3y ocHoBononarawLwero npuHumMna rocyaapCTBEHHO-
ro BNacTBOBaHUS — BfacTb AJ19 HApo4a, a He Hapon OJs Bna-
CTU, - CBUAETENbCTBYET, N0 MHEHUIO KoHcTuTyumoHHoro Cyaa,
N HblHE dopMupyemMasi nNpakTuka pPacCMOTPEHUs 3asiBEHUN
rpaxxgaH, CBSI3aHHbIX C peanu3aumen MMm CBOMX Mpas, MO
NPUHUMNY “OQHOro okHa”.

KoHCTuTYyuuoHHbIi Cya, cunMTaeT, 4To nocTynawlwme B rocy-
[apCTBEHHbIE OpraHbl, B TOM 4ncrne n B KOHCTUTYUMOHHbIN Cya,
obpalleHns rpaxaaH 00a3biBaloT rOCYAapCTBEHHbIE OpraHbl 1
OO/MKHOCTHbIX NNL, OCYLLLECTBASATL CBOIO AEATENBHOCTb C Y4ETOM
NOBCEOHEBHbIX HYX/, 1 3aMpOCOB rpadkaaH, ny4ylle BUAEeTb Npob-
NeMbl 1 OueHMBaTb 3OPEKTUBHOCTb MPABOBOr0 PEryIMpOBaHUS
0O6LLIECTBEHHbBIX OTHOLUEHWI A BO MMSI CTaAHOBMEHMS AEMOKpaTu-
4eCKOoro couuanbHOro NPaBoOBOro rocygapcrea.

XapakTepusys npouecc dopmupoBaHusa Pecnybnukn Bena-
pyCb Kak npaBoBOro rocygapctea, KoHCTuTyuuoHHbii Cyn oT-
METWJ, YTO B rocyaapcTBe Bce Gonee OTYETIMBO NPOSBASOTCS
Takne 4epThbl, KaK BEPXOBEHCTBO MpaBa, CBA3aHHOCTb rocyaap-
CTBa CBOMMW pelleHunsMn. Hanmyve coBpemMeHHO 3akoHoaa-
TenbHOW 6asbl, OTBEYalolehn MUPOBbIM N 0OLLEEBPONENCKUM
CTaHAgapTaM, YCTOMYMBOCTb NMPABOBOrO PEryIMpoBaHus, pasne-
JIeHVe 1 B3aUMOLENCTBME BNACTEN, rapaHTMPOBAHHOCTb NpaB n
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cBobop, rpaxaaH, cyaebHas 3awmta, pasBuTne KOHCTUTYLIMOH-
HOro nMpaBoCcyaust — 3TO Te MNpPaBOBbIE€ LIEHHOCTU, KOTOPbIE Npu-
CyLLIM COBPEMEHHOMY OefiopycCcKoMy roCydapCTBYy W KOTOpPble
HeobXoaMMO YKPEensTb U BCEMEPHO Pa3BMBaTb.

OTmMeTrB ycnexm Ha nyTu CcOo34aHUA COBPEMEHHOMN 3aKOHO-
natenbHol 6a3bl, cuctemaTusauym n kogudpukaumm 3akoHoaa-
TenbctBa, KOHCTUTYuMOHHbIM Cya, ykasan, 4To B HacTosulee
BPEMS OCHOBHOW LIEHTP TSXECTU O0/KEH ObITb NepeHeceH Ha
COBEpPLUEHCTBOBaHME 3aKOHOOATeNbCTBa, NOoAAepXaHue ero B
TakOM COCTOSIHUM, KOTOPOE adekBaTHO BO3OENCTBYET Ha HOBblE
ABMIEHNA B OOLLUECTBEHHOM XW3HW U Y4UTbIBAET HarnpasfieHUs
coupanbHoOro nporpecca. 970 0bOCTOATENbCTBO O0OLEKTUBHO
obycnoenueaet HeOOXO0OMMOCTb NPOBEAEHUS Ha OCHOBE MEX-
OyHapOoaHbIX CTaHOapPTOB OoJsiee TOHKOM M B3BELUEHHOW paboTbl
B NpaBoOBON cdepe rocyaapCTBEHHbIX OPraHoB, OCYLLECTBAAID-
LMX HAA30P M KOHTPOJIb, BK/IOYAsA M MHCTUTYT KOHCTUTYLIMOHHO-
ro KoOHTpons. Ha copepxaHne HOPMOTBOPHYECKUX aKTOB N NMpak-
TUKY WX MPUMEHEHUs1 BCe Oosbllee BAUSHME O0JKHblI OKa3bl-
BaTb OOLLENPU3HAHHbIE MPUHLMMIbI U HOPMbl MEXAYyHapPOAHOro
npasa.

Mo mMHeHuto KoHcTutyumoHHoro Cypda, pas3Butve 0OLLecT-
BEHHbIX OTHOLLUEHUA O0ObIYHO COMPOBOXOAETCA WU3MEHEHUEM
OENCTBYIOLLEro 3akoHogaTenbcTBa. Bo3Hukawowme npu 3TOM
KONAN3nm B 3aKOHOAATENbCTBE U NPaBONPMMEHEHNN B onpene-
JIEHHOI Mepe O0O0bACHUMbI C/IOXHOCTbIO pellaemblx 3agad. B
CBSI3N C 3TUM pa3peLleHme CrnopoB LUMBUAN30BAHHbLIM MYTEM, B
TOM 4ucse nytem mx paccmotpeHns B KoHcTtutyuyoHHom Cyae,
B Pas3BUTbIX CTPaHax SABMSIETCH YXE CIIOXMBLUUMCS MPaBUJIOM.
KoHCTUTYUMOHHBbIM Cyng, OTMEYaeT, 4To, K CoXaneHuio, Hepeako
COXpaHslowmecs AJINTenbHOe BPEMS NPaBOBbLIE CNOPbI, MPETEH-
31N rpaxgaH He paspelualTcs M3-3a HECBOEBPEMEHHOM MO-
ctaHoBkM nepen, KoHCTUTYUMOHHBIM Cynom nnbo 3akoHopaTe-
JIeM BOMPOCOB O HEobXxoaMMocTu Mx pellueHus. Mmetotca ¢ak-
Tbl U HEKBATMPULMPOBAHHOIO NPaBOBOro aHanu3a npu npuHs-
TUN pPEeLUeHNI i HEKOTOPbIMM TOCYOAPCTBEHHbIMU OpraHaMn u
OO/MKHOCTHLIMU NMuaMn. B oTOenbHbIX cnyvasx CyLleCTBYIOT
HOPMbI, MOTEPSIBLUME CBOID akTyaNbHOCTb WM MMEoWmMe HN3-
Kyto 3OPEKTUBHOCTb, OOHAKO Ha rpaxaaH OHM HanaratoT Oomnos-
HUTEsbHbIE 0O6A3aHHOCTU.
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CBowu BbIBOAbI MO U3TOXEHHbLIM Bbile npobnemam KoHCTUTy-
uMOHHbIA Cya, coenan B TOM YUCE HA OCHOBaHMK paccMoTpe-
HUS BOMpoca O MPOA/IEHUM CPOKa WCMOJIHEHUS 3ak/iovyeHus
KoHcTtutyumoHHoro Cyna ot 27 ceHTtabps 2002 r., npM3HaBLLEro
HEKOHCTUTYLIMOHHBIMW 3aKOHOAATENbHbIE HOPMbI, MPeaycMaTpu-
BalOLLMEe NPOCTaBNEHME pa3peLLNTENbHON OTMETKM B NacrnopTe.

KoHcTuTyumoHHeii Cyg, npusHan, 4To KOMMETEHTHbIE rOCy-
[ApCTBEHHbIE OpraHbl, OTBETCTBEHHbIE 32 peanM3aumio Ha npa-
KTUKEe npaea rpaxaaH Ha cBobony nepeaBuXeHUs, He NPUHSIN
BCEX HEOOXOAMMbBIX Mep MO NUCMOJSIHEHWNIO YKa3aHHOro 3akioye-
HUS, 1 NoTpeboBan MHOOPMMPOBATL FpaxaaH O NnepcrnekTMBax
OTMeHbI B ByaylLIEM OTMETKM B NMacrnopTe M BO3MOXHOM MpaBo-
BOM perynmpoBaHmm nopsigka Bble3ga us Pecnybnvkn benapycb
1 Bbe3na B Pecnybnuky benapyce.

Ha nepuvop coxpaHeHus OTMETOK B MacnopTax A7s Bble3ga 3a
rpaHvgy KoHCTuTyumoHHbi Cya npensioun NpuHaTb OONOHU-
TenbHbIE MEePbI MO YNPOLLEHMIO NOpsiaKa UX NPOCTaBAEHUS, B TOM
ynce U CoKPaLLEHMIO CPOKOB, B TEHEHNE KOTOPbIX AO/MKHbI ObiTh
NPUHATBI COOTBETCTRYOWME pelwleHnd. Cya, Takke OTMEeTWUI, 4TO
onpeaeneHHble Mepbl B 3TOM HanpasieHUn OblIn MPUHATHI.

B 2005 roay, kak u B npealwectsylowmin nepuon, KoHctu-
TyuUMoHHbIn Cya MHOro BHUMaHWUS yAensan 3akpenieHHOMY B
KoHCTUTYyuMmn npaBy Kaxgoro nvua Ha cyaebHylo 3awmTy, 4To
Takxe COOTBETCTBYyeT oblieeBponenckum cTtaHgaptam. KoH-
CTUTYUMOHHbIN Cya, CBOMMU peLleHnaMn aenan Bce Ansd MUCK-
JIOYEHNS 13 3aKOHOOATENbCTBA U NPAKTUKU €ro NpUMeHeHus
CYLLECTBYIOLMX B O@HHOMA 06nacTu orpaHUyYeHunin u yctpaHe-
HUA npobenos.

Cyn otmeTun, 4To McnonHeHne peweHnin KOHCTUTYUMOHHO-
ro Cyma, peanusauysi BHOCUMbIX KOHCTUTYUMOHHBbIM Cyaom
NpPeasioXeHNn peasibHO COOENCTBYIOT YTBEPXAEHMIO KOHCTUTY-
LLMOHHOM 3aKOHHOCTW B MPaBOTBOPYECTBE 1 MPABONPUMEHEHNN.
B aToin o6nactn KoHCcTUTyumoHHbIi Cyn obpaTtun BHUMaHWE Ha
NIOAOTBOPHOE COTPYOHWYECTBO C OpraHamu npeactaBuUTENb-
HOM 1 UCMNOMHUTENBHOW BNacTu. KOHCTUTYUMOHHbIN Cya oTMe-
TUA, 4TO NOBbIWEHUKD 3DGEKTUBHOCTM MPABOBON CUCTEMBI,
JanbHenwen peannsauym 3akpenneHHbix KoHCTUuTyumnen npuH-
LMMNOB coLMarnibHOro NPaBoOBOro rocynapcTea OyaeT crnocobcT-
BOBaTb obecrneyeHne HenocpeacTBEHHOro AecTensa Hopm KoH-
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CTUTYUUN, a TakKXke yCTPaHeHne CYLECTBYIOLMX HeOoCcTaTkoB,
CBSI3aHHbIX C HaNM4YMeM KOJIN3Nn HOPM U NPoOesioB B 3aKOHO-
[aTenbCTBE,  MPEBbLILEHMEM rOCYOdAapPCTBEHHbIMW OpraHamu
NPeaocTaBNEHHbIX MM  MNOJIHOMOYUI,  HECOrnacoBaHHOCTLIO
HOPMAaTUBHbIX MPaBOBLIX aKTOB Pa3HOro YPOBHHA, HECBOeBpe-
MEHHbIM Pa3bACHEHNEM W COOTBETCTBYIOLMM TOJIKOBAHUEM
NpaBoBbIX HOPM, HEraTUBHOW MPaKTUKOWN NPaBONPUMEHEHMS.

MocnepoBaTtenbHaa paboTa rocygapctBa UM ero OpraHoB Mo
obecnevyeHnto BEpPXOBEHCTBA KOHCTUTYLIMOHHbIX HOPM, MpaB n
cBOOO/, YenoBeka M rpaxxaaHnHa, yTBepXXaeHnio KOHCTUTYLIMOH-
HOI 3aKOHHOCTW BO BCex cdepax 0OLIEeCTBEHHOW XMU3HU ABNSA-
eTtcq, Kak cumtaet KoHCTuUTyumoHHbin Cya, rnaBHbIM YCNOBMEM
pa3suTus Pecnybnukmn Benapycb kak 4eMoKpaTUn4eckoro Coum-
anbHOro NPaBOBOro rocyaapcTsa.

Tema ong auckyccuun

EUROPEAN COMMISSION FOR DEMOCRACY
THROUGH LAW
(VENICE COMMISSION)

Draft vademecum
on constitutional justice'’

1. Introduction

This document intends to give an overview (called vademe-
cum) of the opinions of the Venice Commission in the field of
constitutional justice. As such, it should help the Commission’s
members in the preparation of their comments to be able to
know the general line of the Venice Commission on various
issues in the field of constitutional justice as expressed in earli-
er opinions. Of course, this vademecum should not prevent
members to make a point to the opposite if there is good rea-
son to do so in a specific case or even in general.

The present document is only a preliminary draft, which will
have to be completed by the Secretariat. The meeting of the
Sub-Commission on Constitutional Justice will be asked to
instruct the Secretariat on how to proceed with this vademecum.

This document presumes that constitutional review by a
specialised constitutional court has been chosen as a model by

BeHeuwnaHckas kommnceus Ha 67-oM nneHapHoM 3acepaHum ot 9-10. 06. 2006r. paccmoT-
pena HekoTopble BOMPOCHI, KOTOPble OTHOCSATCS K akTyanbHbIM Npo6aemMamM KOHCTUTYLIM-
OHHOro npasocyaus. B HacTosem Bbinycke BecTHuka nybnukyeTcs 0606LLEHHbI Ma-
Tepwasn, NOAroTOBMEHHbIV NOAKOMUCCUEN MO KOHCTUTYLMOHHOMY NPaBOCYAMIO OTHOCK-
TeNbHO MEXAYHapOAHON NPaKTUKN KOHCTUTYLMOHHOMO NpaBocyavs. JaHHbIi LOKYMEHT
OKOHYaTesNIbHO ellle He MPUHAT BeHeumaHcKol KOMUCCUEeN, OfHAKo U B NPeACTaBfeH-
HOM BUAE UMEET GOJbLLOE NO3HABATENIbHOE 3HAYEHNE.
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the drafters of a constitution. While specialised constitutional
courts are common in many countries, they are not the only
model of constitutional review. Consequently, this document
should not be interpreted as advocating specialised constitu-
tional courts as the single, preferred model of the Venice
Commission.

2. Type of constitutional jurisdiction

“The separation between Constitutional Court and the ordi-
nary judiciary probably represents the most widespread model
in Europe. On the other hand, a court exercising a power of
constitutional review might be considered a part of the judiciary
even though it may have a power of review over other courts.
However, this seems to be primarily a dogmatic question of
classification rather than having a practical effect provided that
the Constitutional Court receives the fundamental guarantees
for its independence and respect for its authority which should
be afforded to the highest judicial organ. In this respect it is to
be welcomed that the revised draft speaks about judges rather
than ‘members’ of the Constitutional Court as was the case in
the previous draft. This could be further underlined by adding a
clause to Article 88.2 referring to the “judicial function” of the
Constitutional Court.”

CDL-AD(2005)005 Opinion on Draft Constitutional Amendments
relating to the Reform of the Judiciary in Georgia adopted by the Venice
Commission at its 62nd Plenary Session (Venice, 11-12 March 2005)

“...This chapter sets up a permanent constitutional court.
This fully corresponds to the prevailing practice in the new
democracies to protect the constitutionality of the new legal
order by a specific, permanent and independent judicial body
and can only be welcomed. ...”

CDL-INF(1997)002 Opinion on the Constitution of Ukraine

“Especially if a state wishes to introduce constitutional juris-
diction to its legal system, for the first time, possibly in connec-

Tema gna guckyccum

tion with a new constitution, it appears preferable to entrust the
decision of constitutional issues to a special institution, raised
(to that extent) above the ordinary courts. For in this situation
the judges of the ordinary courts may be neither trained nor
used to dealing with constitutional matters.

Such a system, it should be emphasized, does not imply that
all other courts be excluded from passing upon issues of con-
stitutional law although there must be some rules as to what
extent the courts of ordinary jurisdiction shall be competent to
scrutinize a case on its constitutional implications and to rule on
issues of constitutional law.

If a constitution is to be immediately applicable law, it must
be respected by all institutions exercising public power includ-
ing the courts. The very character of some provisions of con-
stitutional law leads to the conclusion that the courts have the
duty to apply and respect these provisions, regarding, e.g.,
the constitutional rights of habeas corpus pertaining to crimi-
nal proceedings or to forensic matters in general, such as fun-
damental procedural rights, the violation of which must be
sanctioned, best immediately by the higher appellate courts
reviewing the case. But even more, as the constitution is bind-
ing on the administration, too, the courts of ordinary jurisdic-
tion must be able to examine whether administrative acts vio-
late constitutional rights and freedoms in order to enforce
these rights.

One of the most effective instruments of constitutional juris-
diction is the procedure of concrete (or collateral) norm control.
It by necessity presupposes that a court of ordinary jurisdiction
has the power to interpret the constitution, to affirm the ques-
tion of the compatibility of a norm with the constitution, or to
deny it; under this instrument it is only the power to declare an
act of legislation violating the Constitution that is monopolized
with the Constitutional Court.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)
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3. Sources

“The legal basis of the activity of each constitutional court is
usually formed by three kinds of legal regulations having differ-
ent positions in the hierarchy of norms of the domestic legal
order of the state. They play different roles in the process of the
complete and coherent legal regulation of the constitutional
body.

On the “top” of this triad is usually the constitution establish-
ing the jurisdiction of the court, the parties entitled to appeal as
well as the constitutional principles on which the activity of the
constitutional court is to be based. Laws on constitutional courts
usually transform these constitutional principles into more con-
crete norms. Finally, the rules of procedure constitute the next
and last level of this triad. They fill in practical details of the
everyday judicial activity. The Rules of Procedure should be
drafted by the constitutional court itself.”

CDL-AD(2004)023 Opinion on the Rules of Procedure of the
Constitutional Court of Azerbaijan, paras. 5-6.

“By enacting rules of procedure, constitutional courts should
enjoy a certain autonomy with regard to their own procedures
within the limits of the constitution and the law on the
Constitutional Court and have a possibility to modify them in the
light of experience without the intervention of the legislator..”

CDL-AD(2004)023 Opinion on the Rules of Procedure of the con-
stitutional court of Azerbaijan adopted by the Venice Commission at its
59th Plenary Session (Venice, 18-19 June 2004), para. 9.

“.., the Constitution should expressly provide for the adoption
of a normative act on the internal organisation and functioning
of the Court, while establishing a distinction between issues to
be regulated by law and issues reserved to the regulations of
the Court.”

CDL-AD(2005)015 Opinion on the amendments to the Constitution
of Ukraine
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4. Composition of the court

4.1 Balanced composition as a requirement for legitimacy

“Society is necessarily pluralist - a field for the expression of var-
ious trends, be they philosophical, ethical, social, political, religious
or legal. Constitutional justice must, by its composition, guarantee
independence with regard to different interest groups and con-
tribute towards the establishment of a body of jurisprudence which
is mindful of this pluralism. The legitimacy of a constitutional juris-
diction and society’s acceptance of its decisions may depend very
heavily on the extent of the court’s consideration of the different
social values at stake, even though such values are generally
superseded in favour of common values. To this end, a balance
which ensures respect for different sensibilities must be
entrenched in the rules of composition of these jurisdictions.

Constitutional jurisdictions may, by some of their decisions,
appear to curb the actions of a particular authority within a State.
The Constitution will often confer to the constitutional court the
power to deliver its opinion on issues concerning the separation
of powers or the relationships between the organs of the State.
Even though constitutional courts largely ensure the regulation of
these relationships, it may well be appropriate to ensure in their
composition a balanced consideration of each of these authori-
ties or organs.

The pursuit of these balances is limited by the indispensable
maintenance of the independence and impartiality of constitu-
tional court judges. Collegiality, i.e. the fact that the members
adjudicate as a group, whether or not they deliver separate opin-
ions, constitutes a fundamental safeguard in this respect. Even
though the rules on the composition of constitutional courts may
reflect the coexistence of different currents within a given nation,
the guarantees of independence and the high sense of respon-
sibility attaching to the important function of constitutional judge
effectively ensure that constitutional judges will act in such a way
as to dismiss all grounds of suspicion that they may in fact rep-
resent particular interests or not act impartially.”
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CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

“From the outset, it should be underlined that the introduc-
tion of ethnic, linguistic or other criteria for the composition of
constitutional courts is fundamentally different from the inclu-
sion of such elements in the process of decision making. By
likening the composition of the court to the composition of soci-
ety, such criteria for a pluralistic composition can be an impor-
tant factor in attributing the court with the necessary legitimacy
for striking down legislation adopted by parliament as the rep-
resentative of the sovereign people

While the composition of a constitutional court may and
should reflect inter alia ethnic, geographic or linguistic aspects
of the composition of society, once appointed, each judge is
member of the court as a collegiate body with an equal vote,
acting independently in a personal capacity and not as a repre-
sentative of a particular group. ...”

CDL-AD(2005)039 Opinion on proposed voting rules for the consti-
tutional court of Bosnia and Herzegovina

4.1.1 Fair representation of ethnic minorities

“Another general issue of importance is the protection of
minorities by the Constitutional Court. The Constitutional Law
of the Republic of Croatia of 4 December 1991 on human
rights and fundamental freedoms and on national or ethnic
minorities establishes that minorities that represent more than
8 % of the population must be represented in high jurisdic-
tions. The latter should include, in principle, the Constitutional
Court. This provision is not reflected in the Law on the
Constitutional Court.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia
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4.1.2 Training

“The qualities required of a constitutional judge reflect in
most cases the necessity of legal qualifications in order to
ensure a competent court composition. On the other hand, an
excessive legal specialisation could undermine the diversity of
the composition of some constitutional jurisdictions.
Nevertheless, a distinction should be made between the desire
for a certain diversity and the creation of quotas in order to allow
certain professions or minority groups to be represented on the
court. The search for a balanced representation in order to
redress inequality or discrimination may usually be formal in fed-
eral or multilingual societies, since these are particularly con-
scious of the issue of their different constituent groups’ equal
representation and access to the law.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 2.3.

“The draft amended Article 5.5 would require 12 years of
practice as a judge or a prosecutor for candidates as judges of
the Constitutional Court. The intention of this provision is prob-
ably to increase the level of qualification of constitutional court
judges and their impartiality.

However, as a consequence, probably only career judges or
prosecutors would be able to become constitutional court
judges. Again, this would go contrary to the logic of a spe-
cialised constitutional court, the composition of which is differ-
ent from that of the ordinary judiciary.”

CDL-AD(2006)006 Opinion on the Two Draft Laws amending Law
NO. 47/1992 on the organisation and functioning of the constitutional
court of Romania, para. 16-17.

“The great proportion of Constitutional Court members
recruited from the judiciary can serve well the independence of
the Court. Nevertheless, this proportion is unusually high com-
pared to other European constitutional courts. This might influ-
ence the interpretative methods used by the court as constitu-
tional and statutory interpretation may differ in some aspects. It
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would be advisable to increase the representation of law pro-
fessors”.

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, paras. 18-19

4.1.3 Age

“The minimum age requirement is used by several countries
in order to guarantee professional and life experiences. The
proposal elevates the minimum age requirement from forty to
fifty years. This is by our knowledge the highest minimum age
requirement in Europe, and it might be considered exaggerat-
ed. The amended Article 147 will increase the retirement age up
to sixty-seven. If the aim is really to maximize the profit from the
knowledge and experience gained during the membership of
the Constitutional Court, the retirement age could be increased
even more, for example to the quite common seventy years.
With a view to the relatively long term of office (12 years), the
relatively low maximum age requirement (67 years according
the proposal), and the high minimum age requirement (fifty
years), the circle of the possible candidates could be unrea-
sonably restricted.”

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, para. 25.

4.2 Incompatibilities

“The rules of incompatibility should be rather strict in order
to withdraw the judge from any influence which might be exert-
ed via his/her out-of-court activities;.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

“..., in a pluralistic society, based on individual constitutional
(human) rights such as the freedom of speech, of conscience
and of association including the right to found and become a
member of a political party, it appears only appropriate to let
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every person enjoy these fundamental liberties and therefore
not to exclude the constitutional judges. Nonetheless, this does
not mean that a certain degree of self-restraint in making use
of these rights cannot or should not be demanded of a judge in
order to secure his impartiality and the respect of the people in
him and in his office.

- Membership in other supreme organs of the state should be
incompatible with the status of a judge to avoid conflicts of
interest.

- Judges shall not be allowed to exercise any other professions
during their terms of office (teaching at a university might not
be considered to be such an incompatible profession). This
will allow them to concentrate their energy on their judicial
tasks and make them more independent of personal profes-
sional or economic ambitions.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“Constitutional judges are usually not allowed to hold anoth-
er office concurrently. This general rule serves the purpose of
protecting judges from influences potentially arising from their
participation in activities in addition to those of the court. At
times an incompatibility between the office of constitutional
judge and another activity may not be apparent, even to the
judge in question. Such conflicts of interests can be prevented
from the outset by way of strict incompatibility provisions.

One criticism of strict incompatibility requirements was that
they tend to produce a court composition of retiring members
of society ....”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997)

“Judges shall not be allowed to exercise any other profes-
sions during their terms of office (teaching at a university might
not be considered to be such an incompatible profession). This
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will allow them to concentrate their energy on their judicial tasks
and make them more independent of personal professional or
economic ambitions.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

4.3 Methods of appointment/election

“The shift from the system of exclusive direct appointment by
the President to the mixed system providing elective or appoint-
ment powers to the three main branches of power has more
democratic legitimacy while it is based on the successful expe-
riences of the previous system.”

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, paras. 18-19.

“The elective system appears to be aimed at ensuring a
more democratic representation. However, this system is reliant
on a political agreement, which may endanger the stability of
the institution if the system does not provide safeguards in case
of a vacant position.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 1.3.

4.3.1 Qualified majority for election

«Wide powers of the Constitutional Court require strong
democratic legitimisation which is guaranteed by electing the
members of the court by the Riigikogu. The two-thirds majority
vote requirement and periodic rotation of the members of the
court prevent the polarisation of the Court according to political
parties. Upon appointing a member of the Court to office, The
President of the Republic shall exercise constitutional supervi-
sion; for practical reasons the President cannot refuse to
appoint a member to office. The fact that the members of the
Court are appointed to office by the President emphasises their
impartiality and independence. A fixed term of office and peri-
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odic change of membership avoid the «petrifaction» of the court
and secure continued renewal of legitimisation. The prohibition
of re-election strengthens the independence of the members of
the Court.»

CDL(1998)065 Amendments to the Constitution of the Republic of
Estonia concerning the system of Constitutional Jurisdiction proposed
by the Expert Committee on the Analysis of the Constitution

“The changing of the composition of a Constitutional Court
and the procedure for appointing judges to the Constitutional
Court are among the most important and sensitive questions of
constitutional adjudication and for the preservation of a credible
system of the rule of constitutional law. It is necessary to ensure
both the independence of the judges of the Constitutional Court
and to involve different state organs and political forces into the
appointment process so that the judges are seen as being more
than the instrument of one or the other political force. This is the
reason why, for example, the German Law on the Constitutional
Court (the Bundesverfassungsgerichtsgesetz) provides for a
procedure of electing the judges by a two-third majority in
Parliament. This requirement is designed to ensure the agree-
ment of the opposition party to any candidate for the position of
a judge at the Constitutional Court. The German experience with
this rule is very satisfactory. Much of the general respect which
the German Constitutional Court enjoys is due to the broad-
based appointment procedure for judges.

It would be advisable if the draft would provide for the inclu-
sion of a broad political spectrum in the nominating procedure.
So far, neither the Constitution nor the Law on the Constitutional
Court provide for a qualified majority for the appointment of the
two judges elected by Parliament.”

CDL-AD(2004)043 Opinion on the Proposal to Amend the
Constitution of the Republic of Moldova (introduction of the individual
complaint to the constitutional court) adopted by the Venice
Commission at its 61st Plenary Session (Venice, 3-4 December 2004),
paras. 18-19.
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4.4 Term of office

4.4.1 Life tenure

“Life tenure or fixed period of office ? As life tenure (like in
the US Supreme Court) bears the danger of the Constitutional
Court’s over aging, the judges should be appointed for a fixed
number of years. If re-election will be excluded (in order to
strengthen independence) the term should not be too short,
because this might affect the continuity of the Court’s jurispru-
dence which is of great importance..”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“As to the term of office of the judges, the draft law foresees
two variants. Under the first variant judges shall be appointed for
the period of 15 years and may not be re-appointed. Under the
second, they shall be irremovable during their term of office and
automatically retire at the age of 75. Although both variants are
acceptable in terms of ensuring the independence of the
judges, | personally prefer the first since it allows for a circula-
tion of the membership and infusion of new blood into the
court.”

CDL(1996)078 Comments on the draft law on the Constitutional
Court of the Republic of Azerbaijan (E. Ozbudun, M. Russell & Lesage)

4.4.2 The judges’ term of office and that of parliament:

“A ruling party should not be in a position to have all judges
appointed to its liking. Hence, terms of office of constitutional
judges should not coincide with parliamentary terms. One way
of accomplishing this can be by long terms of office or office
until the age of retirement. In the former case, reappointment
would be possible either only once or indeed not at all.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997)
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4.4.3 Re-election of judges:

«The option of re-election may undermine the indepen-
dence of a judge. Nevertheless, the possibility of only one fur-
ther appointment following a long term also appears favourable
in order to allow for the continuing service of excellent
judges..»

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 4.4.

4.4.4 Rotation of judges

“If a Constitutional Court shall be established for the first
time, for the same reason the tenure of the first “set” of judges
should not be equal in length; the first judges should rather be
divided into several groups, one group serving the full term,
another f.i. two thirds, and the last one third of the term in order
to have the court partially renewed after certain periods suc-
cessively.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“All judges of the Constitutional Court of Georgia are appoint-
ed on the same term of office. One of the main tasks of the con-
stitution is to guarantee the continuity of state power exercised
by various kinds of organs. The system of complying with this
task (as regards the continuity of the Constitutional Court) is
lacking in Chapter 6 of the Draft. It would be appropriate to fix
time limit (for example 3, 6 months) before the expiration of nine
year term of office of constitutional judges to appoint new mem-
bers of the Constitutional Court. The judges appointed by such
a manner will start activity immediately after the expiration of
nine year term of office of former judges.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

9|
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4.4.5 Continuity of the membership

“Where no appointment has been made, default mecha-
nisms should be put in place in the interest of the court’s insti-
tutional stability. It is true that not every possible failure
requires a special remedial provision and that it may normally
be resolved by a constitutional system capable of assimilating
conflicts of power. Nevertheless, default mechanisms already
exist in certain elective (Germany, Portugal, Spain) or semi-
elective (Bulgaria) appointment systems, in which the impor-
tance of the stability of the court is such that a possible polit-
ical failure to appoint a constitutional judge would be prevent-
ed from affecting this stability. This contingency should be
seen as an exception, so as to prevent it from becoming an
institution.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 4.4.

“Rules on appointment should foresee the possibility of inac-
tion by the nominating authority and provide for an extension of
the term of office of a judge until the appointment of his/her
successor. In case of prolonged inaction by this authority, the
quorum required to take decisions could be lowered.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

“Another issue of great importance, ..., is the procedure of
election of a new judge by the Parliament. There should be
either a procedure allowing the incumbent judge to pursue
his/her work until the formal nomination of his/her successor or
a provision specifying that a procedure of nomination of a new
judge could start some time before the expiration of the man-
date of the incumbent one.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia
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4.5 Termination / suspension of office

4.5.1 Impeachment of a judge

“While sentence 2 of art.89 sec.6 Draft provides that
impeachment of a member of the Constitutional Court shall be
the only way to release him/her from this judicial function, the
Draft is silent on who is to decide on an impeachment, who is
capable to initiate an impeachment procedure, and on the sub-
stantive criteria for impeachment of a member of the
Constitutional Court.

It would appear to be appropriate to let this question to be
regulated by the organic law provided for in art. 93 Draft but
include in the Constitution.

Only the Constitutional Court itself (deliberating of course
without the participation of the member impeached) should
decide upon an application of an impeachment. The procedure
envisaged by Draft for initiating of and deciding upon an
impeachment of the President of a Republic in arts. 62, 77 sec.
2 Draft to apply to members of the Constitutional Court would
be highly inadequate, because it cannot be excluded that polit-
ical motives will prevail with such kind of procedure.

Nor should it be provided to have the Board of Justice (arts.
103 et seq. Draft) deciding on the charge.

The capacity to initiate impeachment procedure against a
member of the Constitutional Court should be detached as far as
possible from state organs involved in day-to-day political busi-
ness, such as parliamentary bodies or the Cabinet of Ministers. It
might be considered to accord the right to initiate an impeachment
procedure to the President of the Republic, either exclusively or in
consensus with the chairmen of both chambers of parliament.

A decision by the Constitutional Court to discharge the mem-
ber charged, should require a sufficiently high quorum of mem-
bers deliberating and a majority of at least five votes.
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In connection with this problem it might also be considered
to confer upon the Constitutional Court the exclusive jurisdiction
to decide on application for discharging judges under art. 100
sec. 3 Draft.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

“The Commission is aware that the specific grounds for dis-
missing the constitutional judges are listed in Article 126 of the
Constitution. In this respect, it would strongly recommend intro-
ducing a specific requirement in Article 149 that a preliminary
decision on this matter be entrusted to the Constitutional Court
itself. Such a provision would strongly contribute to guarantee-
ing the independence of the judges.”

CDL-AD(2005)015 Opinion on the amendments to the Constitution
of Ukraine

4.6 Immunities

4.6.1 Purpose

“Rules on immunity serve the main purpose of protecting the
judge against pressure exerted through unfounded accusations
raised in order to influence his or her judgment. On the other
hand the judge is required to observe a very high standard of
professional but also private behaviour.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

4.6.2 Functional immunity

“The rapporteurs pointed out that there should be a function-
al immunity for acts performed in exercising as a judge and not a
full immunity. Therefore, Paragraphs 1 and 3 of Article 14 should
be merged. Furthermore, there should be a clause on the sus-
pension of a judge when he/she is accused. Which majority
would be applied? Was the judge allowed to take part in the vote?

Tema gna guckyccum

[...] the Court should be obliged to give reasons when it does
not lift the immunity.”

CDL(1999)077 Meeting between the Constitutional Court of Albania
and Messrs Bartole and Lopez Guerra on the draft Law on the
Organisation and Functioning of the Constitutional Court of the
Republic of Albania

4.7 Disciplinary measures

“Disciplinary rules for judges and rules for their dismissal
should involve a binding vote by the court itself. Any rules for
dismissal of judges and the president of the court should be
very restrictive.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

4.8 President of the Court
4.8.1 Court’s power to elect its President

“With regards to the method of choosing the President of the
court, four variants were foreseen. My own preference is for
variant 4, under which the president and the vice-president are
elected by the members of the court. This is the option most
suitable to preserving the independence and the prestige of the
court.”

CDL(1996)078 Comments on the draft law on the Constitutional
Court of the Republic of Azerbaijan (E. Ozbudun, M. Russell & Lesage)

4.8.2 Powers of the President

“According to Articles 17 and 36, the distribution of cases
between the two chambers is a prerogative of the Chairman.
The Commission suggests, however, a provision on this issue
which relates to objective criteria. This issue could be regulated
in the rules of procedure.”
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CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

4.9 Internal structure of the court — chambers

“However, we can see the dangers of splitting the Court into
two chambers. The possible problems are: development of
diverging interpretations and lines of jurisprudence, the distribu-
tion of the docket between the chambers, and the resolution of
conflict of competences between the two benches. It was
thought by the drafters that the possible inconsistencies
between the case-law of the chambers can be settled by the
plenary session of the Court. The detailed procedural rules
should pay attention to the just distribution of files. The super-
vising role of the plenum can similarly resolve the conflict
between the chambers on the question which bench is compe-
tent in the concrete case.”

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, para. 13.

4.10 Financial independence of the constitutional court

“It might be considered to provide in the Constitution for an
own budget of the Constitutional Court, to be administered by
the Court itself (and not by any executive department); Art. 105
sec. 2 Draft might be modified by such provision and provide an
own competence of the Constitutional Court directly submit an
annual budget proposal to the Parliament of Georgia. Budgetary
curtails might be improperly used by the executive to influence
or to react on the Constitutional Court’s jurisprudence.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

“There should be as little influence on the court as possible
by the parliament’s budgetary power and even less by the
Executive, such as by the Minister of Justice or Finance.
Therefore, the Constitutional Court itself should set up its bud-
get plan, with the parliament formally deciding on it but under a
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general duty to comply with the Court’s estimate of expenditure.
It is very important in practice that the Court may itself admin-
ister its budget, independent of any interventions by the
Executive.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

4.11 Relations of the constitutional court with the media

“In accordance with Article 20 of the draft law, the mass
media shall not have the right to interfere in the Constitutional
Court’s activities nor directly or indirectly exert influence on the
judges of the Court. Persons committing such acts bear legal
responsibility in the established legal order. The Commission
does not overlook the fact that sometimes a virulent press cam-
paign may exercise some influence on the judiciary. It also
recognises that the provision of Article 20 aims at safeguarding
the judiciary from such interferences. However, a very cautious
approach is required in order to obtain a fair balance between
the interests some administration of justice and those of free-
dom of expression guaranteed under Articles 47 and 50 of the
Constitution of Azerbaijan. The case-law of the European Court
of Human Rights in this field could provide guidelines on this
issue.”

CDL-INF(1996)010 Opinion on the draft law on the Constitutional
Court of the Republic of Azerbaijan

5. The right to appeal to the court

5.1 Appeal by a public body
5.1.1 Supreme organs

“The right to initiate a proceedings might be accorded to

. a supreme organ or entity (to be defined) of the state, such
as the Head of State, the central government, a legislative
body (such as a second chamber, house, or federal council
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claiming that its powers to participate in the legislation at stake
have been violated by the other legislative body to the effect
that the enacted law at issue is unconstitutional), to a certain
number of members of parliamentary bodies, the Prime
Minister, the General Attorney, the Ombudsman, to a federal/
regional entity ... “

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“[Nimiting the initiation of norm control proceedings to an
organ of the public power would presumably confer upon it
some kind of discretion whereby the individual constitutional
right might be weakened.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

5.1.2 Parliamentary minorities

“Of particular importance is whether a minority of members
of parliamentary assemblies may have the right (legal capacity)
to initiate a proceedings (like in Portugal - one tenth of the
members of the Assembly of the Republic; in Turkey, art. 150
Const.; art. 162 sec. 1 lit. a Span. Const.; Austria - one third of
the members of the National Council; Fed. Rep. of Germany -
one third of the members of the Federal Diet) because this
means that, as a rule, the parliamentary opposition, too, has
access to the Const. Court for norm control proceedings.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“It is not provided in the Constitution that a minority in the
Parliament can refer a case to the Constitutional Court. Article
130.11Il of the Constitution provides that a case can be referred
to the Court by the Parliament as a whole, i.e. by a decision
taken by the majority of its members. However, the
Constitutional Court can play an important role in the establish-
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ment of the rule of law and the reinforcement of law through the
protection of the rights of a minoritarian group in the Parliament.
When the case is brought before the Constitutional Court by a
group of members of Parliament, the Court’s decision may
result in avoiding political conflict on the passing of a bill (see,
for example, the Constitutional revision of 1974 in France which
granted to groups of 60 members of the Parliament or 60 mem-
bers of the Siinat the right to refer a case to the Conseil con-
stitutionnel; see also the Constitution of the Russian Federation
of 12 December 1993 which gives to groups representing one
fifth of the members of the Federation Council or one fifth of the
members of the State Duma the right to refer a case to the
Constitutional Court)..”

CDL-INF(1996)010 Opinion on the draft law on the Constitutional
Court of the Republic of Azerbaijan

“According to Article 44.1.b-c the notification (appeal) to the
Constitutional Court may be submitted by rparliamentary frac-
tion and parliamentary group comprising at least 5 deputies”
and according to letter j by the rcitizens of the republic of
Moldova”. The question who may be standing to challenge nor-
mative acts before constitutional court is sensitive since it con-
cerns the mutual relationship of constitutional court and legisla-
tor. Continental legal orders usually restrict this possibility to the
relevant central state bodies or significant percentage thereof (a
parliamentary minority opposition should have access to the
Constitutional Court). The purpose of this limitation is to restrict
the procedure before the Court only for serious cases in which
supremacy of the constitution is actually at stake. Taking into
consideration the number of the deputies of the Parliament of
Moldova (According to Article 60.2 of the Constitution the
Parliament consists of 101 members) the number 5 deputies
seems too low. Such a low threshold can lead to an overbur-
dening of the Constitutional Court.”

CDL-AD(2002)016 Opinion on the Draft Law on the Constitutional
Court and Corresponding Amendments of the Constitution of the
Republic of Moldova
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5.1.3 Regions and other subdivisions of the central state

“The right to initiate repressive norm control may also rest
with subdivisions of the central State, like federal states, can-
tons, autonomous regions (e.g., Belgian) communities,
provinces, etc.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

5.1.4 Ombudsman

“Particularly welcomed are provisions on the ombudsper-
son’s mandate to the promotion, in addition to the protection, of
human rights and fundamental freedoms, the ombudsperson’s
right to appeal to the Constitutional Court, his or her right of
unhindered access in private to persons deprived of their liber-
ty and the ombudsperson’s budgetary independence.”

CDL-AD(2004)041 Joint Opinion on the Draft Law on the ombuds-
man of Serbia by the Venice Commission, the Commissioner for
Human Rights and the Directorate General of Human Rights of the
Council of Europe.

“Provision is made in paragraph 1 for the possibility for the
Defender (after modification of the Constitution on this point:
see Article 27) to apply to the Constitutional Court in respect of
violations of human rights and freedoms. This new prerogative
of the Defender is in line with the recommendation of the
Commission and the European standards. ....”

CDL-AD(2003)006 Opinion on the Draft Law on the Human Rights
defender of Armenia.

5.1.5 Courts

“According to art. 90 para 1. letter e private persons have the
right to bring constitutional complaint before the Constitutional
Court in case human rights were violated. Private persons have,
however, no right to ask for constitutionality of normative acts
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before the Constitutional Court. Art. 90 para 1. provides, for the
same kind of persons and when they are in the position of “the
sides of legal action before ordinary court” , the right to propose
to the Court to stop legal procedure and to ask the Constitutional
Court about the constitutionality of normative acts serving as a
legal basis of its judgement. It would be convenient to confine the
right to ask for constitutionality to the court itself, by its own inde-
pendent decision without any proposal from disputing parties.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

“The question was raised whether it would be more appro-
priate for a court of general jurisdiction to be able to request a
preliminary decision from the Constitutional Court only when it is
convinced of the unconstitutionality of a norm which it has to
apply in a concrete case and has to hand down a correspond-
ing decision or whether serious doubts by this court should be
sufficient. In this respect it was pointed out that ordinary judges
are sometimes reluctant to come to the conclusion that a gen-
eral norm is unconstitutional. Allowing them to address the
Constitutional Court already upon doubts, even if serious, would
allow them to come forward with applications more easily. On
the other hand, the quality of the request will be better if the
ordinary court has come to the conclusion of unconstitutionality
and is obliged to provide its motivation for this decision.”

CDL(2000)020 Draft amendments to the Law on the Constitutional
Court of Latvia Results of the Seminar - Secretariat memorandum

“[...] The question was also raised whether the draft law
allows citizens who feel that their constitutional rights are violat-
ed by legal acts to bring their case, be it indirectly, before the
Constitutional Court (individual applications, in concreto control
of the constitutionality of norms).

In order to decide whether it is advisable to introduce at this
stage this way of referral of cases to the Constitutional Court, it
would first be desirable to evaluate the risk of a very large num-
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ber of applications being brought before the Court. A solution
which seems to be permitted under the Constitution and under
the draft text consists in authorising the Supreme Court (and
also any other jurisdiction through the Supreme Court) to sub-
mit to the Constitutional Court any objection of unconstitutional-
ity raised before it. This will allow the Constitutional Court to
control not only in abstracto the constitutionality of norms (a
control which is already foreseen in the Constitution), but also
in concreto within the framework of incidental control proce-
dures. In other words, in a given case, every tribunal of the
Republic of Azerbaijan before which the constitutionality of a
legal act is challenged would stay the proceedings until the
Constitutional Court has given its decision on this issue.”

CDL-INF(1996)010 Opinion on the draft law on the Constitutional
Court of the Republic of Azerbaijan

“[florcing ordinary courts to take a definite position on the
unconstitutionality rather than to let suffice a serious doubt
might set the threshold too high and could result on a very low
number of findings of unconstitutionality by ordinary courts.”

CDL-INF(2001)28 Interim Opinion on the Draft Law on the
Constitutional Court of the Republic of Azerbaijan

5.2 Claims brought by individuals

“The right to initiate norm control might moreover be
accorded to private persons and entities by entering a com-
plaint of unconstitutionality against laws (and other norms) with
the Const. Court on the assertion that a norm violates their con-
stitutionally guaranteed rights or liberties (e.g., arts. 161 sec. 1
lit. b, 162 sec. 1 lit. b, 53 sec. 2 Span. Const.; arts. 140 sec. 1
sentence 4 Austrian Const.; art. 93 sec. 1 no. 4a German Basic
Law). As laws may infringe upon the rights of individuals -
whether only enabling an infringement by the administration or
by their self-executing character - the individual should be
granted this legal remedy, which can well be conceived as a
special form of constitutional complaint.
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In order to exclude an actio quivis ex populo it is usually
required for admissibility that the complainant is directly and
presently affected in his (or her) fundamental rights or liberties
provided in the constitution (see also below C.; an actio popu-
laris is admissible in Hungary: see paragraph 21 secs. 2 and 4
of Act No. XXXII of 1989 on the Constitutional Court)).”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“Individual constitutional rights to be effective require some
means of enforcement. This may be achieved by entrusting the
civil and criminal courts and the administrative tribunals with the
protection of these rights; and in some countries, e.g. in France,
the Conseil d’Etat, the administrative courts have a long and
excellent record of protecting the libertits publiques. Vesting a
special constitutional court with the power to deal with constitu-
tional complaints of the violation of individual constitutional
rights might intensify the protection of these rights and empha-
size their constitutional rank. As a result, constitutional jurisdic-
tion in matters of individual rights, if effective, will contribute to
strengthening the respect of fundamental rights and liberties of
the individual as a person, its dignity and freedom..”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“As far as their right to challenge the constitutionality of a
law does not exclude other possible applicants, this institution
may effect the speedy control of norms. It seems preferable
to leave the decision whether or not to challenge laws on the
allegation of the violation of individual constitutional rights to
the individual affected by the law, because he (she) will be
the one who will best feel the impact of the law. Limiting the
initiation of norm control proceedings to an organ of the pub-
lic power would presumably confer upon it some kind of dis-
cretion whereby the individual constitutional right might be
weakened.”
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CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“Some constitutional courts having implemented the review
of constitutional complaints faced the problem of interference
with ordinary courts. The possibility to review the decisions of
ordinary courts may create tensions, and even conflict between
the ordinary courts and the Constitutional Court. Therefore it
seems necessary to avoid a solution that would envisage the
Constitutional Court as a “super-Supreme Court”. Its relation to
“ordinary” high courts (Court of Cassation) has to be deter-
mined in clear terms.”

CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, para. 44.

“The effectiveness of a constitutional court also requires
there to be a sufficient number of judges, that the procedure
not be overly complex and that the court have the right to reject
individual complaints which do not raise a serious issue of con-
stitutional law.”

CDL-STD(1997)020 The composition of constitutional courts -
Science and Technique of Democracy, no. 20 (1997), section 10.

5.2.1 Individual complaint as a subsidiary remedy

“In case the Constitutional Court is established, this amend-
ment provides for the possibility of fundamental rights action or
individual constitutional complaint. The right of petition given to
everyone and a court specialised in the protection of funda-
mental rights ensure better protection of fundamental rights
than the present system. In order to avoid overloading the
Constitutional Court it has been prescribed that the fundamen-
tal rights action shall be a subsidiary remedy. Similarly to the
European Court of Human Rights, recourse to the Constitutional
Court requires that other remedies be exhausted. The Court’s
right not to apply unconstitutional legislation is dealt with in the
amendment to § 152 (see also § 150 and 152)”
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CDL(1998)065 Amendments to the Constitution of the Republic of
Estonia concerning the system of Constitutional Jurisdiction proposed
by the Expert Committee on the Analysis of the Constitution

5.2.2 “Full” individual complaint

“To be distinguished from this principal kind of complaint
(directed against the norm as such) are those kinds of com-
plaints which are directed against executive decisions or deci-
sions of courts on the assertion that these decisions are based
on an unconstitutional norm or illegal regulation (e.g. art. 280
Port. Const., art. 144 Austrian Const.).”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

5.2.3 Overburdening of the court / filters

“Particular attention should be paid in order to avoid that the
Court being overburdened with work it would have difficulty in
assuming. Such a risk exists when, as in the present case, the
Constitutional Court not only deals with issues of constitutional-
ity but is also required to ensure respect for the entire hierarchy
of norms in Azerbaijan’s legal system, a task which, in the
European continental legal system, is more often attributed to
administrative tribunals.”

CDL-INF(1996)010 Opinion on the draft law on the Constitutional
Court of the Republic of Azerbaijan

“..., a procedure of constitutional complaint of private per-
sons should not be a regular, merely additional remedy lest the
Constitutional Court might well be overburdened by the number
of cases it will have to deal with. Therefore, the rules governing
the admissibility of constitutional complaints of private persons
should be diligently conceived.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)
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“Since the constitutional complaint procedure can be initiat-
ed by individuals, it is possible that the Court will have to deal
with a large number of such complaints. According to Article 37
of the draft, which applies to all types of procedures, the Court
can refuse to accept manifestly ill-founded cases. This provi-
sion might serve as a filter in order to avoid an excessive case-
load.”

CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

“In case the Constitutional Court is established, this amend-
ment provides for the possibility of fundamental rights action or
individual constitutional complaint. The right of petition given to
everyone and a court specialised in the protection of funda-
mental rights ensure better protection of fundamental rights
than the present system. In order to avoid overloading the
Constitutional Court it has been prescribed that the fundamen-
tal rights action shall be a subsidiary remedy. Similarly to the
European Court of Human Rights, recourse to the Constitutional
Court requires that other remedies be exhausted. The Court’s
right not to apply unconstitutional legislation is dealt with in the
amendment to § 152.”

CDL(1998)065 Amendments to the Constitution of the Republic of
Estonia concerning the system of Constitutional Jurisdiction proposed
by the Expert Committee on the Analysis of the Constitution

“The rapporteurs insisted that the necessary exhaustion of
remedies before a constitutional complaint should refer only to
ordinary remedies. The use of extraordinary remedies should
not prevent the individual to appeal to the Constitutional Court.
The members of the Court agreed.”

CDL(2000)020 Draft amendments to the Law on the Constitutional
Court of Latvia Results of the Seminar - Secretariat memorandum

“[I1t might be advisable, on the other hand, to grant the
Constitutional Court a discretionary power to decide on a com-
plaint before the exhaustion of other judicial remedies if the
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subject-matter of the complaint is of general importance or if
recourse to other courts would entail a serious and unavoidable
detriment to the complainant.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“Article 33 settles three issues which were raised in the inter-
im opinion:

- the Constitutional Court can accept complaints even with-
out the exhaustion of other remedies if these remedies cannot
prevent irreparable damage to the complainant;

CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

5.2.4 Relations with ordinary courts

“A constitutional complaint will be successful if the Court
finds that an individual constitutional right of the complainant
has been violated. A Constitutional Court should, nevertheless,
not be conceived to perform as an additional ultimate appellate
tribunal; its scope of review should be restricted to scrutinizing
the challenged act as to the violation of constitutional rights and
not as to its lawfulness in general. (This requirement may lead
to difficulties in discerning violations of constitutional rights from
other aspects of illegality, especially if the right to the free
development of one’s personality is understood to protect
against any unconstitutional infringement, and every act incon-
sistent with the sub-constitutional legal order is regarded as
unconstitutional.)

Furthermore, as the constitutional complaint stands in the
context of the realization of individual rights the objective uncon-
stitutionality of a challenged act (for constitutional reasons other
than those affecting the complainant’s individual constitutional
rights) should not suffice to have the court decide in favour of
the complainant.”
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CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

6. Jurisdiction

6.1 Scope

“ ... certain matters should be reserved to the jurisdiction of the
Constitutional Court simultaneously withdrawing them from
the ordinary courts’ scope of jurisdiction. Among these can
be counted:

- jurisdiction on controversies between the supreme organs of
the state concerning their respective powers;

- jurisdiction on controversies between the federal power and
the constituent states of a federation or between the central
state and autonomous regions or provinces over their
respective competences, rights or duties;

- constitutional control of acts of legislation.

- constitutional control of admissibility of referendum;

- control of the constitutionality of the formation of supreme
organs of the state by control of elections;

- the protection of the constitution by impeachment of the
bearers of high offices, decisions on the unconstitutionality
of political parties and on the forfeiture of individual rights.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

6.2 Preventive and repressive norm control

“Preventive control

1) a. The advantages of a system of preventive norm control
would appear to consist (exist)

- if combined with the requirement for the Const. Court to
decide within a specified short time limit in an early clarifica-
tion of the constitutional issue, thereby of fortifying reliability
and security of the sub-constitutional legal order
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(Rechtssicherheit) while repressive (ex-post) norm control
quite often leaves the constitutional question pending for
years;

- of avoiding the difficulties arising if an enacted law, adminis-
tered and enforced over years, is declared unconstitutional,
even more so if this declaration should have effects ex tunc,
(these specific difficulties of repressive norm control, howev-
er, being solvable);

- of possibly saving the prestige of the legislator somewhat
more than in a system of ex-post norm control if the Const.
Court arrives at a finding of unconstitutionality;

- of enabling a final and authoritative judgment on the consti-
tutionality of a law consenting to an international treaty
before the treaty is ratified with its provisions thus becoming
binding on the international level as well as on controversies
over competences, f.i., in a federal system.

b. The main disadvantages of a system of preventive norm con-
trol (as compared to repressive norm control) would appear
to be the following:

- Whoever is or was in a position to review the compatibility of
a norm with the constitution will know the frequent and seri-
ous difficulties, in particular in respect to economic and
social legislation in highly complex societies, to judge a
freshly enacted norm, even more so if this judgment has to
be rendered within a very short time. Quite frequently the
actual and potential consequences of a norm, of the “law in
action”, at this early stage cannot possibly be ascertained in
a reliable way, lacking the empirical experience from the
practice of administration and enforcement of the law at
stake. A law constitutional on its face in its practical effects
may very well turn out to be unconstitutional when concrete
cases and controversies are at stake.

- While under a system of repressive norm control the proce-
dure of “abstract” norm control might face the same prob-
lems of judging a “fresh” law, lacking the experience from its
application in practice, there is usually not the pressure of
time to decide (quite often on hundreds of articles of a law)
within one or a few weeks. Judicial cognition of the constitu-
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tionality of laws needs a certain distance to the actual, day-
to-day arguments surrounding the political process of legis-
lation. The quality of decisions takes time.

- Social and economic conditions to which the law originally
had been addressed in our affluent societies may change so
that the law in action with this change may lead to unconsti-
tutional results no longer justifying to find it constitutional.
While this problem also arises in a system of (ex-post)
repressive norm control (and there can be solved by allow-
ing a renewed proceedings of norm control), in a system of
exclusively preventive norm control this problem remains
without a judicial solution. (Whether and when the legislature
will react cannot be foreseen).

- Preventive control of legislative norms may also impede the
legislature in quickly and immediately reacting to acute situa-
tions in need of a normative regulation especially if the initia-
tion of proceedings automatically bars the promulgation of
the law until the decision of the court. (This effect, however,
can be minimized by fixing short deadlines for the initiation of
proceedings as well as for the decision of the Const. Court.)

Thus especially practical reasons drawn from judicial experi-
ence with norm control generally would appear to speak more
in favour of repressive norm control with the exception of the
control of laws consenting to international treaties and contro-
versies over competences, f.i., in a federal system.

c. A solution of the problems listed above might be sought by
combining preventive and repressive norm control, f.i., by
allowing lower courts which find a law (after its enactment)
unconstitutional to refer the issue of unconstitutionality to the
Constitutional Court, or by providing for a complaint of
unconstitutionality to the Const. Court against court deci-
sions applying a norm which in the opinion of the com-
plainant is unconstitutional, or by proceedings of abstract
(ex-post) norm control.

However, such combinations might turn out to have serious
disadvantages: the effect of legal security (Rechtssicherheit)
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gained by preventive norm control may be diminished if, should
the norm have been found constitutional by the Const. Court, its
constitutionality later on can be questioned again. Moreover, it
may lead to embarrass the Const. Court if, in such later pro-
ceedings, it will find the norm at stake unconstitutional.

A combination might best be feasible in the field of contro-
versies over competences: preventive norm control on these
subject-matters brings about an early clarification of the ques-
tion. After decision of the Const. Court and enactment of the law
at issue it should no longer be admissible to question the com-
petence, while other asserted faults might well be subject to
repressive norm control. What remains, nevertheless, is the
short time limit usually (and, with regard to the impediments on
the legislator, reasonably) requested of a procedure of preven-
tive norm control. Questions of competence, in particular in a
federal or quasi-federal system may have far-reaching prejudi-
cial effects; to consider them within one or a few weeks might
prove inadequate.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

6.3 A priori control for international treaties

“Article 135.1.c of the Draft Constitutional Amendments as
well as Articles 115.2 and Article 117 of the draft of the Law on
Constitutional Court provide for a priori constitutional review of
international treaties rsubject to ratification” and consequently
rinternational treaty or some its provisions declared non-consti-
tutional may not be ratified or approved and may not enter into
force in the Republic of Moldova” (Article 117.2). It should be
pointed out that rby means of the exception of non constitu-
tionality” and according to Article 115.3 of Draft Law also inter-
national treaties entered in force may be subject to the consti-
tutionality control. Declaring such treaty or a part of its non-
constitutional rshall bring about its denunciation”. The ratified
(valid) treaties obviously involve relations with other parties and
if the Constitutional Court overturns such a treaty this could cre-
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ate international complications and result in the responsibility of
the state in public international law. Article 27.of the Vienna
Convention on the Law of Treaties provides clearly that: “A party
may not invoke the provisions of its internal law as justification
for its failure to perform a treaty”. A denunciation of an already
valid treaty due to its non-conformity with the Constitution does
not represent the optimum approach of the state to the valid
norms of international law and values enshrined thereof. The
general tendency is to rather harmonize legal orders of states
(including constitutions) with their international obligations.”

CDL-AD(2002)016 Opinion on the Draft Law on the Constitutional
Court and Corresponding Amendments of the Constitution of the
Republic of Moldova

6.4 National implementation of decisions of
international jurisdictions

“The text could be amended with provisions aimed at imple-
mentation of the decisions of international jurisdictions, espe-
cially in the field of human rights. The role of the Court in the
field of implementation in Croatia of different norms of interna-
tional instruments on human rights, minorities etc., to which
Croatia adhered, could also be clearly stated. The Law could
even provide for a specific procedure in this respect.”

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia

6.5 Conflicts of competence between state organs

“The Commission noted already in its opinion on the
Constitution of Ukraine [...] that several procedures which could
play an important role for the consolidation of constitutionalism
in Ukraine were not specifically mentioned in the text of the
Constitution:

- a provision on conflicts of competence between State organs.
In its opinion, the Commission noted that the Law on the
Constitutional Court seeks to remedy these gaps by using

Tema gna guckyccum
the procedures mentioned in the Constitution in a way pro-
ducing effects similar to the missing procedures.”

CDL(1997)018rev Opinion on the law on the Constitutional Court of
Ukraine, adopted at the 31st plenary meeting of the Commission
(S. Bartole & J. Klucka)

7. Procedure

7.1 Challenging of a judge

“... it must be ensured that the Constitutional Court as guar-
antor of the Constitution remains functioning as a democratic
institution. The possibility of excluding judges must not result in
the inability of the Court to take a decision. The provisions of the
Code of Civil Procedure are certainly appropriate in the context
of the general jurisdiction where there are always other judges
available to step in for a judge who has withdrawn. This is not
the case for the Constitutional Court. If rules for challenging of
a judge were deemed necessary in Romania they would have to
apply specifically to the Constitutional Court and exclude the
possibility non liquet applying the fundamental principle of the
Constitutional Court as a guarantor of the supremacy of the
Constitution.”

CDL-AD(2006)006 Opinion on the Two Draft Laws amending Law
No. 47/1992 on the organisation and functioning of the Constitutional
Court of Romania

7.2 Mandatory legal representation

“The rapporteurs suggested that due to complex legal-tech-
nical questions being dealt with before the Constitutional Court,
legal representation of parties should always be required.
Parties who could not afford representation should be given
legal aid.”

CDL(1999)077 Meeting between the Constitutional Court of Albania
and Messrs Bartole and Lopez Guerra on the draft Law on the
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Organisation and Functioning of the Constitutional Court of the
Republic of Albania

“With regard to Article 7.3 of the Draft Law according to
which the Constitutional Court shall examine exclusively legal
issues, it seems appropriate to require obligatory legal repre-
sentation of parties before Constitutional Court.”

CDL-AD(2002)016 Opinion on the Draft Law on the Constitutional
Court and Corresponding Amendments of the Constitution of the
Republic of Moldova

7.3 Rights of the parties

“In addition, another serious weakness of the procedure is
the absence of any indication on the procedural rights of the
private parties to the dispute. The law contains a provision on
the introduction of the appeal (Article 42) and that the decision
has to be sent to the appellant (Article 70). There is however
no indication whether the individual has the right to submit
additional briefs to the Constitutional Court and whether he,
perhaps assisted or represented by a lawyer, can attend and
take part in the session of the Court on his case. It seems
indispensable that the individual who has brought a case
should also have the right to intervene before the Court. The
tendency of the European Court of Human Rights to apply
Article 6 of the European Convention also to disputes before a
Constitutional Court concerning individuals should be noted.
The Court would therefore be well advised to adopt a liberal
attitude but, in any case, it seems scarcely acceptable that
such an important matter touching individual rights should be
left to the internal regulations or the discretion of the Court and
not be settled by law.”

CDL(1997)018rev Opinion on the law on the Constitutional Court of
Ukraine, adopted at the 31st plenary meeting of the Commission (S.
Bartole & J. Klucka)

Tema ong auckyccuun
7.3.1 Right of access to the file

“To enable the participants in constitutional litigation to duly
present their causes before the court, whether in an oral hear-
ing or in writing, at least the parties (in the strict sense of the
word) and the initiator of non-adversary proceedings should be
granted access to all the documents presented to the Court and
to the records of the case.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

7.3.2 Oral/written procedure

“The requirement of oral hearings can be justified by sev-
eral considerations. It allows for the direct involvement of the
parties, enables their direct contact with the judges and can
accelerate the procedure. Oral hearings are an aspect of
transparency, which is a core democratic value. Oral hearings
can improve the quality of judicial decision-making because
the judges obtain a more immediate impression of the facts,
of the parties and of their divergent legal opinions. At the same
time, oral hearings serve as a form of democratic control of
the judges by public supervision. Oral hearings thereby rein-
force the confidence of the citizens that justice is dispensed
independently and impartially. They counteract the experience
from previous times that the judgments are the results of
secret contacts or even instructions. Therefore on the
European continent a well-known reform movement emerged
already in the early 20th century that aimed to foster the pri-
macy of “orality” in order to create an immediate contact
between judges, parties, and witnesses. The desired aim of
this reform movement was to make litigation procedures sim-
ple, inexpensive, and quick.”

CDL-AD(2004)035 Opinion on the Draft Federal Constitutional Law
“on modifications and amendments to the Federal Constitutional Law
on the Constitutional Court of the Russian Federation” adopted by the
Venice Commission at its 60th Plenary Session (Venice, 8-9 October
2004)

=]
S



=)

|

Koucrurymonnoe MPABOCYAMUE - 2(32)°06

“Oral hearings should be obligatory in all the proceedings
where it is important for the decision to gain a broad spectrum
in view of the consequences of the ruling, in particular, in con-
troversies between supreme organs of the States, in federal and
quasi-federal controversies, in the procedures of abstract norm
control on application by public applicants, in impeachment pro-
cedures, (possible) procedures on declaring political parties
unconstitutional, and on the forfeiture of fundamental rights; in
the other kinds of procedures an oral hearing might be provid-
ed facultatively, i.e. if the Court considers it useful to promote
the proceedings.”

CDL-STD(1993)002 Models of constitutional jurisdiction - Science
and technique of democracy, no. 2 (1993) (H. Steinberger)

“[t]he Court should not depend on the parties in its decision
for a written procedure except in cases relating to civil and crim-
inal matters in the sense of Article 6 ECHR.”

CDL-AD(2002)005, Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

7.4 Interlocutory decisions

“..the organic law should provide for a power of the
Constitutional Court in all kings of procedures to render inter-
locutory decisions in order to temporarily enjoin an act or norm
under attack from being enforced and to do [so] not only upon
application of the plaintiff but also proprio motu, i.e. on the
Constitutional Court’s own initiative and discretion.”

CDL(1995)008 Comments on the draft Constitution of the Republic
of Georgia

“Article 33 settles three issues which were raised in the inter-
im opinion:

- the Constitutional Court can take interim measures to safe-
guard the position of an applicant and

Tema ona auckyccuun

CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

7.5 Dissenting opinions

“The rapporteurs suggested that dissenting opinions should
be made public together with the decisions in the official jour-
nal and not only in the official digest of the Court but already,
which is published annually. Dissenting opinions had the advan-
tage to force the majority in the Court to give a convincing moti-
vation for their opinion. In this way they even help to legitimise
the decision taken by the majority.”

CDL(2000)020 Draft amendments to the Law on the Constitutional
Court of Latvia Results of the Seminar - Secretariat memorandum

8. Effects of decisions

8.1.1 Ex tunc vs. ex nunc effects

«Articles 53 — 56 are not clear about the effect of the
decisions of the Court. It is not clear when the Court «abro-
gates», «repeals» or «annuls» unconstitutional norms.
Therefore, it is not clear if the effects of its decisions are «ex
tunc» or «ex nunc». A possible solution could be to fix the
effects of decisions of the Constitutional Court as «ex tunc»
and to foresee a possible exception allowing under certain
specific circumstances to maintain temporarily the effects of
the annulled act»

CDL-INF(2001)002 Opinion on the Constitutional Law on the
Constitutional Court of the Republic of Croatia

8.1.2 Obligation for ordinary courts to reopen case

“Article 33 settles three issues which were raised in the inter-
im opinion:
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- the ordinary courts are held to reopen the case which had
been decided on the basis of an unconstitutional normative act
in accordance with provisions of the Criminal and Civil
Procedure Codes (which need to complement the present
Law).

The constitutional complaint procedure would require more
specific regulation especially as concerns the effects of the
decision as to the unconstitutionality of the normative act on
the individual act which resulted in the alleged violation of
human rights (Article 6 of the Draft Constitutional Law on
Human Rights). Is the individual decision annulled or only
declared as being based on an unconstitutional general norm
and sent back for review to the authority which took the deci-
sion (in most cases the Supreme Court)? Article 33 seems to
imply the second option. This should be spelled out both in this
draft law and in the administrative, civil and criminal procedure
codes. This authority should be obliged to review the case on
the basis of the abrogation of the normative act on which it had
based its decision. The corresponding part of Article 33 could
therefore read “... proceedings on the case in the court that
adopted the final decision shall resume in accordance with pro-
visions of the Criminal Procedure and Civil Procedure Codes on
the basis of the abrogation of the normative act by the
Constitutional Court.”

CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional
Court of the Republic of Azerbaijan

8.1.3 Re-opening of case by the Constitutional Court

“Re-opening the case upon the discovery of new circum-
stances is highly unusual for constitutional courts. Article 96
runs also counter to Article 135.3 of the Amendment of the
Constitution, according to which “The Constitutional Court shall
perform its activity at the initiative of subjects provided by the
Law on the Constitutional Court.” Among these subjects, there
cannot be the Court itself. If the Court is given the power to

Tema gna guckyccum

review its own judgements whenever new circumstances appear
or there is a changing of the provisions upon which the Court
has founded a previous judgement, this can endanger the
Court’s role in the constitutional system. In addition, several
questions need to be clarified: what are the terms of this possi-
bility, what is the relationship of the rnew” judgment of the
Constitutional Court with earlier decision, what about res judi-
cata objections etc.”

CDL-AD(2002)016 Opinion on the Draft Law on the Constitutional
Court and Corresponding Amendments of the Constitution of the
Republic of Moldova
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O. CrenaHsiH

CTapLUnK Hay4HblVi COTPYOAHUK VIHCTUTYTa
¢punocopumn, coumnosiornm v ripasa HAH PA,
KaHanaaT 1opuanyeckmnx Hayk

O KOHCTUTYUMOHHOI Mudonorum

OpnHol M3 0COOEHHOCTEN CO3HaHWA ABNSeTcda ero Mmdoso-
rm4yHoCTb. Mudonornyeckne 4epTbl NPUCYLLN TaKXe NPaBOBOMY
CO3HaHWUIO.

Mpy NOBEPXHOCTHOM B3rngAe Ha MMAONOrnio MOXeT noka-
3aTbCs, 4TO MBI NPUCYLLN NVLLIb MbILLAEHUIO NIOAEN APEBHEN-
WX BPEMEH 1 MEPOTBOPYECTBO HE MMEET MECTA B COBPEMEH-
HOM Mupe. Mbl XVBEM B TPETBEM ThiCAYENETUN, N Maso KTO Be-
pUT MndunyHecknm cywectesam n nctopmsam. OgHako npy BHUMa-
TeJIbHOM PacCMOTPEeHUM O0bHapyXuBaeTcs, YTO B OOLLECTBEH-
HOM CO3HaHMN U B Cpeae OnpedeneHHbIX CoumanbHbIX FPymrn
ObITYIOT paa GaHTaCTUYECKUX UOEer N MHOXEeCTBO Mudosiornye-
CKWX NpencTaBieHnin.

Mudonornyeckoe MbilieHME NPUCYLLE COBPEMEHHOMY Ye-
NOBEKY TaK Xe, Kak M ero ganekum npenkam. MameHunmcbh
TOSIbKO copepxaHue u dopmbl npoasneHna mndos. Nccnepo-
BaTenn MmdOIOrMyeckoro MbIlLSIEHUS OTMEeYaloT, YTOo onpene-
NEHHbIE acnekTbl 1 GYHKUNN MUDONOrMYECKOrO MbILLIEHUS SIB-
NFI0TCS BaXKHOW COCTaBASIOLWEN CYLLHOCTU 4YenoBeka'.

BT coobpaxeHns Henb3s UCTONKOBbLIBATbL TakK, YTO B OpPEB-
HYE BPEMEHA YENOBEeYEeCTBO UMENO CBON MUdbI, 8 COBPEMEH-
HbI MUP cO3aaeT COOCTBEHHYI0 MUPONoruo. 3TO OTHACTM Tak.
Ho HeoBxoauMo MMETb B BUAY, YTO ApeBHUE Mudonorndyeckme
obpa3sbl HMKOrga MOSIHOCTLID HEe Mcye3anu U3 YesloBeYecKoro
MbILLIEHUS, OHX NMpeobpasnnnck U B 3aByanMpoBaHHOM BUAOE

' Bnmnape M. AcnexTbl muda. - M., 2000r. - C.171.
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NPMCYTCTBYIOT M B HacTosllee Bpems?. B yacTHocTh, B NpaBo-
BOW aHTPOMOMOrMn KOHCTaTUpyeTcs (akT Hannyms B coBpe-
MEHHOMN MpPaBOBOM XWU3HU oOnpefeneHHblx Mn@ONorn4eckux
ctoxeToB. 1o aToMmy noBoAy M3BECTHbIN HPAHLY3CKMIA UCCne-
noBatesnb H. Pynan nuweT: «Camun no cede BbIOOPbl B HaLLEM
OemMokpaTmnyeckoM obuiecTBe NpeAcTaBnaloT cobol HeudTo
6onbllee, YeM MNPOCTO cnoco® HasHayeHuUst Ha PyKOBOASALIME
NnocTbl, 3TO pUTyan, B XOAe KOTOPOro 06LecTBO AEMOHCTPU-
pyeT CBOI CMJIOYEHHOCTb, MOAYMHEHNE MEHbLUMHCTBA 60Jb-
LUMHCTBY, B XOAE WX MNPOSIBASETCHA TakXe COOTHOLUEHWE JinY-
HOCTWU K BpeMeHu, dakTop obHoBNeHus. NMoaobHO ToMy, Kak B
HEeKOTOpbIX adpPUKaHCKMUX MIEeMeHax MOHapx nepuoanyeckn
npuaoaeTca cMepTM C TeM, 4Tobbl  06LWEeCTBO MOr/0 Kak Obl
“BO3pOoAnTbCA”, BbIODOPbLI HOBOIO Npe3naeHTa, B KOHEYHOM cye-
Te, NPECNenyloT Ty Xe Uenb»®.

Taknm obpazom, apeBHUE MUdbl U Mudonornieckme obpa-
3bl B UIBMEHEHHOM BUAE HaNMYEeCTBYIOT B COBPEMEHHOM 00LEe-
CTBE, B YACTHOCTM B MPaBOBOM XM3HW, N NPU BHMMATENIbHOM
pPacCMOTPEHUM OHU MOTYT BbITb 3KCMIULMPOBaHLI. DTO iBIEHNE
camo no cebe npeacTaBnsieT TEOPETUYECKMIA UHTEPEC, HO B
OAHHOM crydae Mbl 0O6paTM BHMMaHWE TOJIbKO HAa COBPEMEH-
Hble MpPaBoOBble MUQbI, B YaCTHOCTU HA KOHCTUTYLIMOHHYIO MU-
donoruio.

Ona nccnenoBaHns KOHCTUTYLMOHHOM MUPONOrnm Heobxo-
OUMO Npexae BCero packpbiTb COAepXaHue M 0COBEeHHOCTU
Muda n mndonorum. Mudbonornsg, HECOMHEHHO, 0gHa 13 Gopm
MMPOBO33PEHMS, BEpPHEE CaMa eCTb 1 MMPOBO33pPEHME, TakK Xe,
kak n punocodusa, penurmng, mopasnb. CornacHo AOBOSIbLHO pac-
NMPOCTPAHEHHOM To4YKe 3peHunst, MMdOoIornyeckoe MMpoBoO33pe-
HWe - Takas cucTemMa B3rnsgoB Ha OObEKTUBHLIA MUP U Ha Me-
CTO B HEM 4YesnioBeka, KOTopasi OCHOBaHa He Ha TeOopPeTUHEeCKnX
DOBOJAX W PaCCYXOEHUSIX, a Ha XyO0XEeCTBEHHOM rnepexunsa-
HUM MUpa, NMB0 Ha OBLLLECTBEHHbIX UIO3USX, POXAEHHbIX He-
aflekBaTHbIM BOCMPUATMEM OOMbLUMMKW FpyrnnaMm noaein coum-
anbHbIX NPOLECCOB U CBOEWN PO B HUXA.

2 Anmage M. Mudbl. CHoBuaeHus. Muctepus. - M., 1996. - C. 27.

3 Pyna+ H. tOpuanyeckas aHtponosnorus. - M., 2000. - C. 243.
4 dunocodus. Mop pea. npod. B.M.KoxaHoBckoro. - PocTtoB-Ha-[oHy, 2003. - C.28.
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Boloaowminicsa pycckuin dunocod A.D. JloceB pasnuyaet
Mudonormo n Mno.

Ecnm Mmnd — KoHKpeTHelLwee 1 peanbHellee sBneHne cy-
wero, 6e3 BCAKUX BbIMETOB M OroBOPOK, KOrga OH npenctaeT
KakK XunBas AeNCTBUTENbHOCTb, TO M1GONOrna ectb n1oroc mmda
WIn 0CO3HaHne MMNPUYECKON OENCTBUTENBHOCTS.

B npyrom nccnegosaHum, cneumanbHO NOCBAWEHHOM MUdO-
norvm, ndyyas Mmnd ananektTmieckm-GeHOMEHONOrn4ecknmMm Me-
TOOOM, OH crneaylowmm 06pa3oM packpbiBaeT CoAaepXaHne Mu-
da: «<Mud — Takas OuanekTn4yeckm Heobxoammasi KaTteropus
CO3HaHuA 1 6biTna (1), KoTopas gaHa Kak BeLleCTBEHHO-XN3-
HEeHHas peasibHOCTb (2), Cy6beKT-0O0BbEKTHOIO, CTPYKTYPHO Bbl-
NosIHEHHOro (B onpeneneHHoM obpase) B3anmoobellaHus (3),
roe OTpelleHHas OT M30JMPOBaHHO-abCTPaKTHOM BELLHOCTU
XM3Hb (4) CUMBONMYECKN MPETBOpPeHa B O0PedNeKTUBHO-UH-
CTUHKTUBHBIN, WHTYUTUBHO MOHMMAEMbI YMHO-3HEPINYHbIN
NK(6)»S.

CoBpeMeHHble nccnegoBaTenn onucbkisatoT Mrud Kak gedop-
MNPOBaHHbI 00pa3 OenCTBUTENIbHOCTU, COOTBETCTBEHHO, OC-
HOBHOIM ¢yHKUMEeNn Muda cuuTalT aedopmupoBaHne obpasa
Mupa. M3eecTHbln ppaHuy3ckuin cemmonor P.bapT cumntaet, 4uto
Mng — 3TO CJIOBO, W Kak TakoBOW, Mnud npeactaBnseTr cobom
KOMMYHUKaTUBHYIO CUCTEMY, HEKOTOpPOoe coobuieHne. 13 atoro
cnegyet, YTo MMPOM MOXET CTaTb BCE, YTO MOKPbIBAETCS AMC-
kypcom’. P.BapT mud paccmarpuBaeTr kak CEMUOSIOrMYEeCKyio
cuctemy. JlioBas cemmonormyeckass cutema TpexdneHHa. Ee
3neMeHTaMn GBASIIOTCA O3HA4YaoLWNIA N O3HAYAEMBIN, KOTOPbIE
COEAVHSIOT Pa3HOMNOpPsSOKOBblE OOBLEKTbI M HaAXoOATCA B OTHO-
LIEeHUAX 3KBMBANEHTHOCTU, U UTOM accoumaumm 3Tux AByx ane-
MEHTOB — 3Hak®. C CeMMoNornyeckom TO4KM 3PEHUs, O3Ha4Yalo-
Liee Bcerna nycto, B MPOTUBOMOJIOXHOCTb 3HaKy, KOTOPbLIA BCE-
roa nosioH, UMeeT onpenesneHHbl CMbICA. OTO U onpeaensaet
0C0oBeHHOCTU MUda Kak CEMUOSIOrMYECKOn cuctembl. Mud aB-
NeTcs BTOPUYHOW CEMMOSIOMMYECKON CUCTEMOM, NMOCKOJIbKY CO3-

5 Jloces A.®. dunocodusi umenn. - M., 1990. - C.194.

8 Jloces A.®. Mudonorus // B kH. JToceB A.®. dunocodpus. Mucdonorus. Kynbtypa. -
M., 1991. - C. 74.

7 Bapt P. Mudonorus. - M., 2000. - C. 233.

8 Bapt P. Mudonorus. - M., 2000. - C. 237.
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[aeTca Ha OCHOBE paHee CyLIEeCTBYIOLWEN CEeMUOSIOrM4ecKom
cucTtembl. To, 4TO B NEPBMYHON cucteme 6blno 3HAKOM, UTOrOM
accouyaumm MnoHaTUS 1 0bpasa, BO BTOPUYHOW CUCTEME OKa-
3bIBAETCS BCEr0 Mvllb O3Ha4Yalowmm®. 3HaK BTOPUYHOW CEMMU-
0NIOrn4eckol cuctemMbl cO6CTBEHHO U ecTb Mud. Cuna muda B
TOM, 4TO OH, Byay4M BCEro NNLb CEMUONOMMHYECKON CUCTEMOIA,
BOCMNpPUHMMAETCS Kak dakTuyeckas cucremMa.

HeobxoaMmMo OTMETUTb, YTO CEMWOSIOTMYECKOE YYeHue o
Mnde He NPOTUBOPEYUT MNOSOXEHUAM, CHOPMYNUPOBAHHBLIM
A.®d. NocesbiM. NPOCTO OHX KUCCNeaoBann 0OHO N TO Xe sABne-
HME C Pa3HbIX TOYEK 3PEHUS, OAUH - C CEMUOSIONMYECKON, ApY-
ron - C AManekTuko-deHOMEHONOrn4eckon. At npencrasne-
HUS 0 Mude n MUdonorMm NOMOryT BbIICHUTb CYTb KOHCTUTY-
LMOHHBIX MUGDOB 1 PaCKPbITb PasHble MAacTbl KOHCTUTYLMOH-
HOW Mudonorun.

B yacTtHOCTK, B NpaBOBOM XW3HEHHOM MUPE CTPaH NOCTCO-
BETCKOro NpOCTPaHCTBA MOXHO OOHapPY>XUTb HECKOJIbLKO MUGO-
JIOrMyeckmx nnacToB. Bo-nepBbix, OTrON0CKU OPEBHENLUNX MU-
OB, KOTOpPbIE B UBMEHEHHOM BUAE AOLWAW 00 HALIUX OHEN, BO-
BTOPbIX, 3aMMCTBOBaHHbIE, B OCHOBHOM KOMMYHUCTUYECKME U
€BpPONOLUEHTPUCTCKME MUDbI, B-TPETbUX, CUTyaTUBHbIE MU,
KOTOpbIE ABNAIOTCA pe3yfibTaToM oduumanbHOM MMdOoTBOpPYEC-
KO OeaTenbHOCTU BNACTEN, OMMO3ULMOHHBIX CUM U HAPOAHbLIX
Macc. 3t mmdonormyeckue MNpeacTaBneHns MNpPosBASIOTCS B
06blAEHHOM NPaBoOCO3HaHUM, B KOHCTUTYUMSX U B Pa3HbIX HOP-
MaTMBHO-MPABOBbIX aKTax, B MPOrpaMMHbIX MOSOXEHUSAX MOAN-
TUYECKUX NapTUii U 0OLLECTBEHHBIX OpraHn3auuii, B OeaTesbHO-
CTW rOCYAapPCTBEHHbIX, MOMUTUYECKNX N OOLECTBEHHbIX NHCTU-
TYTOB U FPaxaaH.

OTronockn gpeBHenwnx MMdoB MOXHO 0BHapyXuTb Ha ro-
Cy[apCTBEHHbIX rep6ax MHOMMX COBPEMEHHbIX rocyaapcTs EB-
ponkl, CLUA, Poccun n gpyrux ctpaH. OTronockn opeBHENLINX
MNPOB OTYETIMBO NPOSIBAIAIOTCS, B 4aCTHOCTU, Ha Fepbe PA. B
LeHTpe Ha wuTe naobpaxeHbl ropa Apapat ¢ HoeBbiM KoBYe-
rom 1 repbamm YeTbipex LapcTB nctopudeckoin ApmerHun. LLnt
noaaepXxueatoT open un nes. Mog wWuToM n306paxkeHbl Meu,
BETBb, CHOM KOJIOCbEB, Lienb U neHTa. Fep6 ApMeHnn — TUnuy-

S Bapt P. Mudonorusi. - M., 2000. - C. 239.
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Hag cemMmonorndeckass CUCTemMa, 3Hak, 3HayeHne KOTOporo co-
OepXuT onpeaeneHHbln mudonorndecknni cmeicn. Fopa Apapar
n HoeB KoBYEr CUMBONM3VPYIOT APEBHENLLME NCTOKM ApMEHNN
N apMsHCKOro Hapoga. Mumndonornyeckmn cmbiCal 3TUX CUMBO-
JIOB B TOM, 4TO ApMeHunst — 6mbnerickas cTtpaHa, NPoOUCXoXae-
HVUEe apMsiH HEernoCPeaCTBEHHO CBA3aHO C naTpmapxom Hoew,
KOTOpPbIA Nocne notona CBOMM KOBYEromM, OCTAHOBUBLLUUMCS Ha
BEpLUMHE ropbl ApapaTt, NONOXM Ha4Yan0 HOBOWM XU3HU YenoBe-
yecTBa. ApMeHUs, cnegoBaTesibHO, - Kosblibenb HOBOW LMBUIIN-
3auun. MbICnib O APEBHENLLMX UCTOKAX U OPEBHEM MPOMCXOX-
OEHUN Hapoda MMEIKT Marn4eckmm — MmMQONOrMYeckmini CMbICH,
Tak Kak B APEBHOCTU CTaBU/IN 3HAK PaBEHCTBA MEXAY APEBHUM
NPOUCXoXOeHnem 1 6naropoacTBOM Hapoda. Yem apeBHee Ha-
pon, Tem GnaropogHee. F'epd ApMeHMN BHYLLAET, YTO UCTOPUS
apMsaH cBa3daHa ¢ Hoem, a nuctopua yenoBeyecTBa - C ApPMEHMU-
e, B LEHTpe KOTOpPOI HaxoauTtcs bubneirickas ropa Apapar.
Fepb KOHCTUTYMPYET HEKYID MUCTUYECKYIO CBA3b MexXay apms-
HamMn 1 natpmapxom Hoem, a yepes Hosa — ¢ camum Borom.

BkntoyeHne repboB 4eTblpex LAPCTB MCTopuyeckolr Apme-
HUKM B rep® BHyLWaeT Mmdonormyeckoe npeacTaeneHve, Yto Pec-
nyénuka ApMeHust — BOMJIOLLIEHME U BO3POXAEHME OPEBHUX ap-
MSHCKMX LAPCTB, CneaoBaTesibHO, roCyAapCTBEHHOCTb Apme-
HUM NpoaoKMTENbHA U BevHa. LLuT nogpepxmBalot open u
JIEB - CaMble CUJIbHbIE U ropable 0CoOM XMBOTHOrO MMpa, U 3T
BHYLLAET MbIC/Ib O MOLWM M HenobeammocTn apmsH. M3obpa-
XEHHbIe NoA4 LWMTOM MEeY, BETBb U CHOM KOIOCbEB CUMBON3U-
PYIOT FOTOBHOCTb apMsiH 60pOTbCH 1 co3naaTb BO UM Byaylie-
ro. Yto cUMBONU3NPYIOT M306pakeHHble MNoA, LWUTOM Lenb Y
JIeHTa — TPYOHO ckalaTb, HO oAy C GoraTbiM BOOOpaxXeHnem
HEenpeMeHHO pacwndpyloT 1N 3TU 3HAKN.

TeopeTnyeckuin MHTEpPeC NPeacTaBAsioT Takke KOMMYHUCTU-
Yeckne N eBPOMOLUEHTPUCTCKME KOHCTUTYLMOHHbIE MUdbI. YTO
KacaeTcs KOMMYHUCTUYECKUX MUDOB, UX OCTATKN COXPAHUINCH
B MOJIMTUYECKMX MpPOrpamMmMax HekoTopbIX MapTuii U B OObIOEH-
HOM npaBoco3HaHumn. Tak kak nocne nageHna CCCP n cogpyxe-
CTBa COLMANNCTUYECKUX CTPaH KOMMyHUCTU4eckne mndonoru-
yeckme npeacTaBeHNs B 4OCTAaTO4HOW Mepe AemMndonorn3mpo-
BaHbl, BKPATLE OCTAHOBMMCS Ha €BPOMOLEHTPUCTCKMX Mudax,
OTPaXeHHbIX B KOHCTUTYLMSX 1 3aKOHaxX MHOMMX rocygapcTs.
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OcHOBHbIMM MudamMu eBpOMoOLEHTPM3MA ABASIOTCS MUDbI O
TOM, 4TO 3anafg — 9T0 Uyaeo-xpUCTUaHckasa uyBunmaaums; 3a-
nag — NPOAO/MKEHNE aHTUYHOWN UMBUAN3aLMK; 3anagHas LMBU-
nm3aums cosgana Kynbtypy — ¢punocoduio, NpaBo, Hayky, Tex-
HUKY 1 TEXHOMIOMMIO, KOTOpas AOMUHUPYET B MUpe 1 npenonpe-
OenseT XU3Hb 4eN0BeYEeCTBa; 3anadHbll YenoBek, Npexae Bce-
ro, - YeNnoBeK 3KOHOMWYECKMIA, KOTOPbIN, Npecneays coO6CTBEH-
Hble MHTEPEChl, CO30an PbIHOYHYID SKOHOMWKY W CYACTIMBO B
HEN XMBET; CTPaHbl «TPETbLEr0 MMpa» OTCTaIM U MOryT pa3Bu-
BaTbCH TOJIbKO MO TOMY X€ MAyTu, YTo 1 3anan, T. €. TONbKO Ye-
pe3 nMmntaumio 3anaga’.

YkadaHHble MUGONormyeckme npeacTtaBieHns KOHKPEeTU3u-
pOBaHbl, B 4aCTHOCTWU, B Mudonorn nmbepannama u gemokpa-
TnKU, KOTOpPbIE BOMIOWEHbI B KOHCTUTYUMSX. OTK Mmudonormnyec-
Kme npencraBneHns BO3HUKAM B 3anaagHol EBpone B 18 Beke B
JIOHE NPOTecTaHTM3Ma U MaCCOHCKUX opraHmsauuii. Ytobbl He
ObITb FONOCNOBHBLIM, OTMETUM, 4TO B 18 Beke Bcs EBpona 6bina
MOKPbITA LUMPOKOM CETbKD MACCOHCKMX OpraHmM3aumu, 4ieHamum
KOTOPbIX ObIIN KOPOAU U NPUHLbI, NPeacTaBUTeNn apucTokpa-
TUW N LEPKOBHbIE AEATENU, YYeHble 1 nioan nckycctea. Macco-
HamMu 6biNn BUAHbLIE AesdATeny dpaHuy3cKkon pesonounn Mapat
n Pobecnbep, MHOMMe XUpPaHAUCTbl N SKOOUHUbI, OTLbI - OCHO-
BaTENM NPOCBELUEHUS, SHUMKIONEANCTbI N T.4."

B nnbepanbHo Mn@onorum LeHTpanbHOe MecTo 3aHUMaloT
MNUdbl 0 NMYHOCTU KN obuiecTtBe. CornacHo aTo mMudonormu,
NNYHOCTb €CTb LENIOCTHas, aBTOHOMHas eavHuLa, KOTOPOW
NPUCYLLM paccynok, cCOBCTBEHHbIE MOTPEBHOCTN U UHTEPECHI.
JInyHOCTb — BbICLWIAs peanbHOCTb U UMEET abCONMIOTHYIO LEH-
HOCTb. ABGCOMIOTHOCTb JIMYHOCTU U ee LieHHOCTb 0bycnaenvea-
IOT abCONIOTHLIN XapakTep ee AO0CTOMHCTBA, NpaB M cBoOO..
OTnnuntenbHaa Yepta NMYHOCTU — PaCCyOUTENbHOCTb, C MO-
MOLLBIO KOTOPOW JIMYHOCTb PauMOHANU3VPYET OKPYXAIOLLYIO
cpeny, MOXET COeaVHUTb, pasfennTb U kBanuduumposaTtb 9B-
NEHVS BHELLHEro U BHYTPEHHEro Mupos. Paccynok — nocnea-
HEe N egVHCTBEHHOE CpPeacTBO, KOTOPOE AenaeT BO3MOXHbIM
MO3HaHMe BeLLM, SBAEeHUS, NOPSAOK BELLENn 1 OueHMBaTbh UX C
TOYKN 3PEHUSA LEenen n MHTepecoB nuyHocTtu. Korga nHameBmpg,

10 Kapa-Myp3a C. EBPONoueHTp13M - 34MMNoB KOMMIEKC UHTeNureHumm. - M., 2002. - C.15.

" AyruH A. ®dunocodus nonntukn. - M., 2004. - C. 276.
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NOSsIBNISIETCA HA CBET, ero Co3HaHume, No BbipaxeHuio JIokka, 4m-
CTas gocka, Ha KOTOPOM CBOW 3Hakm CTaBUT cpefa n Tem ca-
MbIM pOpMUPYET NUYHOCTL. [locpeacTBoM paccyaka JIMYHOCTb
B3aMMOOENCTBYET C peanibHOCTbID M onpenensaeT NyTb CBOen
XN3HN.

BTopas cocTtansiowas nmbepansHoii mudonorum — mmud ob
obuwecTtBe. CornacHo atomy mudy, obLIEecTBO eCTb CyMMa Ha-
OefleHHbIX PacCydkoM CaMOAO0CTaTO4YHbIX, MMEKLMX OOCTOWH-
CTBO U abCONIOTHYIO LEHHOCTb aBTOHOMHbIX MHAOMBMOOB. JTa
CyMmapHas LiefIoCTHOCTb — HoBas 1 ocobasi dopma opraHmaa-
LUMN XU3HU MHOVMBUOOB, Tak Ha3blBAeMOe rpaxaaHckoe ooLe-
CTBO, raoe Kaxnablii MHOMBWO, Npecnenyet CBOUM 3ronctmyeckue
LUenmn, MLIEeT YOOBOJSIbCTBUA, CTPEMUTCH K 651aroCOCTOAHUI0 U
cyacTbio. B Takom 06LLecTBE CTPEMIEHUS U LUenu UHOMBUOOB
He MoryT OblTb KakuM-1Mbo 06pasomM OrpaHnYeHbl, OHU AOSKHbI
ObITb CBOOOAHLI, KPOME TEX Clly4aeB, Koraa CTPemSieHus 1 ue-
JIN OOHUX CTa/IKMBAIOTCA C aHasIOrMYHbIMU LENIMN 1 cTpemMrie-
HuaM apyrux. CpencTBOM PeryimpoBaHnsa Takux KOHMIUKTOB
ABISETCHA MpPaBO, KOTOPOE OCHOBAHO Ha MpuUHUMNax cBoOoApl,
dopmManbHOro paBeHCTBa M CNpaBeasIMBOCTU.

M3 aTux AByx MMPOB NPONCXOAAT Apyrue, 4YactHblie Mndoso-
rmyeckme noen. OQHOM N3 TakMx NOen ABAgeTca KOHCTUTYLMO-
HaNnM3M, KOTOPbIM BHYLLUAET, YTO BnacTb GpOPMUPYETCH rpax-
[AaHCK1UM 0OLEeCcTBOM, a rocygapcTBO eCTb OpraHM3aums, KoTo-
pasi CNyXuT rpaxaaHcKkoMy oOLecTBY U NNYHOCTU. KOHCTUTY-
uMa obnagaeT BbICLUEN I0OpUAMYECKON CUION, oTpaxaeT BOJIO
BCero obLiecTBa M, Kak npaBuio, NMPUHUMAETCHa NOCPeaCcTBOM
pedepeHayma. Mudonormieckumm SBRKIOTCA U Takne uaeu,
KaK naes pasneneHns Bnacten, npaBoBOro rocyaapctea, Hesa-
BUCMMOCTU CYOOB, HE3bl0IEMOCTM MpaB 1 cBOOOA, JIMHHOCTU U
apyrme. 3t Mmdonornyeckne naen nuaiT MHOWBUAOOB U 00-
LLLeCTBO OHTOJIONMYECKMX OCHOB. Ecnu Hocutenen voein nube-
panbHOW MUPOSIOrMM CAPOCUTb, B YEM CMbIC/T NnbepanbHOro
obulecTBa 1 NpPaBOBOro rocyaapcTBa, B JiydlleM ciydyae, MOX-
HO MOMYYNTb CTO/Mb Xe MUEPOSOrMYecknuin OTBEeT, AKOObl KX
CMbIC/ B 06ecnevyeHmn Be4YHOro nporpecca, 6,1arococtosaHs 1
cyacTbs nogen. Ho Bonpoc o ToM, Ais Yero Hy>XXeH OeCcKoHeu-
HbIA NPOrPecc M MoBbllLeHne 61arococTosaHMUS, ocTaHeTcs 6e3
otBeTa. O4eBMaOHO, YTO Uaen 6eckoHe4YHOoro nporpecca n dec-

Tema ong auckyccuun

KOHEYHOro MNoBbILLEeHMS 61arocCoCToaAHUS - UOen OypHoi 6ecko-
HEeYHOCTU. YTO KacaeTcs CMbiCna YenoBEYEeCKOro CyLleCcTBOBa-
HUS, TO Takas npobnema okasbiBaeTcsa BooOLLEe 3a npegenamm
nmbepanbHoii Mudonornn.

Bca ata mudonorng BomnoweHa B KOHCTUTYLIMAX MHOMMX
rocynapctB. KOHCTUTYUMOHHYIO MMOOrmi0 cnegyeT OTanyYaThb
OT KOHCTUTYLMOHHOro ngeana. Ecnu KOHCTUTYUMOHHBbIA Mnd -
13 obnacTu cyulero, TO KOHCTUTYLMOHHbIA wnaean - n3 obnac-
TN ponmxHoro. HeobxoamMmo uMMeTb B BUAY, YTO Mudoormyec-
Kve npeacTaBfeHns, BOMIOWAsaCh B KOHCTUTYLMSX, NpeBpaLla-
IOTCS B KOHCTUTYLMOHHBIN mnaean, KOTOPbIA HanosHseTca npa-
BOBOW 9HEprven n ctaHoBUTCA peasibHOM CUiol, npeobpasyto-
wer noAMTUKO-NPaBOBYIO PeasnibHOCTb.

ECnn KOHCTUTYLMOHHbLIV naean pe3ko OTAnYaeTcs OT CyLLEeCT-
BYIOLLIEV MOSNTUKO-MPABOBOM peanbHOCTU, 4YTO MMEET MEecTO B
CTpaHax NOCTCOBETCKOr0 NPOCTPaHCTBa, TO CO34al0TCS MHOIMO-
YNCNEHHbIE CUTYATUBHbIE KOHCTUTYLMOHHbIE MUDbI, UCKaxalo-
wye wn npuykpawuvealwme [anekyld OT KOHCTUTYLMOHHOMO
vnaeana noaMTUKO-NPaBOBYIO PEANbLHOCTb UKW XEe ANCKPeanTn-
pyloLmne KOHCTUTYLIMOHHBIN naean.

OTU CUTyaTUBHbIE KOHCTUTYLMOHHbIE MWLl COCTaBAAIOT
Tpetuin mmudonorndeckuin nnact. OH obpasyeTca BclencTene
odumumanbHo MMEPOTBOPUECKON OEATENIbLHOCTU BNacTen, onno-
3UUMOHHBIX CU M HapoOAHbIX Macc. ITOT MUGDONOrMYECKNIA
nnacT pPasHOPOAEH, M3MEHYMB, 4aCTO CO3[AaeTcsd, MCxoaa w3
KOHKPETHbIX MHTEPECOB U1 LieNen BAacTen n onno3muum, a Tak-
Xe ABnseTcs cBoeobpas3HbIM TBOPHECTBOM COLMasIbHbIX MY r
HapOAHbIX MaccC.

NHTEHCHBHOM MUDOTBOPYECKON OEATENBHOCTLIO 3aHUMALOT-
Cc 0COOEHHO rOCYOapCTBEHHbIE WHCTUTYTbl U MNOAUTUYECKUE
naptun. B npaBoOBOM aHTPOMNONOrMN ykadblBaeTCs, YTO TOTann-
TapHble rocyaapcTBa Wiv rocygapcTea, uaywue no roranurap-
HOMY MyTW, - 4YyOOBULLHbIE NOpPOXAeHUs MudoB. Takme rocy-
JapcTBa AenalT Bce, 4ToObl 3aHATb MecTo bora B co3HaHuu
nogen. C aTto uenblo OHM co3galoT Mndonoruto, kKotopas no-
JIHOCThIO AedopmMmpyeT 0bpas peasnbHOCTU. [1oCKObKY TOTanm-
TapHOe rocyaapCTBO CTPEMWUTCS K BNacTu Hapg, obLlecTBOM U
JINYHOCTBIO, OHO MbiTaeTcs dopmMMpPoBaTh Takme npencraBne-
HWS O rocydapcTBe, KOTOPble COOTBETCTBYIOT CBOMM COOCTBEH-
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HbIM MHTepecaM'2. OgHako CBOK MUEPOAOrMI0 CO30aI0T HE TOJb-
KO TOTanMTapHble, HO U AeMOKpaTUiYeckmue rocygapcrea, UCXo-
05 n3 ceoux nHTepecoB. OHM GOPMUPYIOT CBOU NPeacTaBneHns
0 rocygapcTBe, rpaxaaHCkoMm obLlecTBe U JIMYHOCTU. TN Mun-
dbl POopMMPYIOTCA B HeApax rocygapCTBEHHOrO annapara, 3a-
TEM pacnpOCTPaHAIOTCS C MOMOLLBIO TeNeBnaeHusa, paguo wm
Opyrux cpeacTtB MaccoBoi HdopMaumn. 3tm mudbl MOryT 06-
nekatbCsl B pasHble GOpMbl, Takme Kak peknama, opuumansHoe
coobuleHmne, BbICTYMIEHUS OOIKHOCTHBLIX JINL, MCKaXEeHHas NH-
dopmauus 0 IMYHON, CEMENHOM 1 OOLLLEECTBEHHOW XN3HU roCy-
[APCTBEHHbLIX MYXEN.

MpumeyaTenbHOM 4YepTON KOHCTUTYLIMOHHOM Mudonorum,
3aHMMaloLel BaxkHOe MecTo B 0OblAeHHOM MpPaBOCO3HAHUW,
ABNSETCS OTOXOECTBNIEHME rOCyAapcTBa C rNaBOW rocynapcT-
Ba. He ¢ 3akoHOOA@TENBbHBIMU, UCMONHUTENBHLIMU NN CyaebHbI-
MW OopraHamMm, a UMEHHO C rnaBon rocygaprtcea. M mockonbky
rocynapCcTBO OTOXAECTBASETCA C OAHUM, MYCTb U BbICLLUUM O0/-
XHOCTHbIM NINLOM, TO CMIETAOTCH U PaACcnpOCTPaHSOTCS pas-
NnYHblE MBI MIMEHHO BOKPYI NMYHOCTU rNaBbl FOCYAapCcTBea, U
NOCTEMNEHHO €ro JINYHOCTb OKYThbIBAETCS TOHKOW, MO4YTW Hesa-
MeTHOW neneHon muda. HeobxoouMo OTMETUTb, YTO MUDbLI O
JMYHOCTW rNaBbl rOCyAapcTBa Pa3HOPOAHbI, YaCcTO NPOTMBOpPE-
YMBbI, MOCKOMIbKY OHU CO3[aloTCs M 0PULManbHOM BNacTbio, U
PasANYHbIMN MAPTUAMU, U Pa3HbIMU COLMANIbHBIMK FPYMMNamu,
W, Taknum obpasom, HacToswas JIMYHOCTb FNaBbl rocyaapcTBa
CTAHOBUTCS MOYTU TaMHON. ECTb 1 MHOXECTBO ApPYrux KOHCTU-
TYLUMOHHBbIX M1()OB, KOTOPblIE HEBO3MOXHO MOJSIHOCTLIO paccma-
TpuBaTb B paMkax O4HOW CTaTbu.

MoryT BO3HUKHYTb BOMPOCHI: B YEM XE aKTyaNlbHOCTb U He-
06X0OMMOCTb PaCCMOTPEHUS KOHCTUTYLIMOHHBLIX MUdOoB? B va-
CTHOCTU, €CNN B KOHCTUTYLMSX BOMJIOLLEHbI ONpeaeneHHbIe M-
donornyeckme NpeacTaBneHns, 3HaA4YUT, Takne KOHCTUTYLUN He
HY>HbI? OTBET Ha 3T BOMPOCHI NPOCT. BhiSIBNEHMe KOHCTUTY-
LMOHHBLIX MMU(OB eCTb NepBbIi Wwar B gemmdonornsaumm obuue-
CTBEHHOM XW3HM N OObIAEHHOro CO3HaHug. A gemodunornsa-
UMs — HENpPemMeHHOe yCNoBMe npeBpalleHnss KOHCTUTYLIMOHHO-
ro ngeana B OENCTBUTENbHOCTb, OO/MKHOIO - B CyLLEe.

10 Kapa-Myp3a C. EBPONOLEHTPU3M - 3AUMNOB KOMIMIEKC MHTennureHumn. - M., 2002.
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On the Constitutional Mythology

O. Stepanyan

Scientific Research Worker of the
Institute of Philosophy,

Socilogy and Law NAS of RA

SUMMARY

One of the peculiarities of the conscientiousness is its
mythologisy; the mythological features are inherent in also to
the legal conscientiousness.

Mythological mentality is inherited to the modern man as well
as to its far ancestors. Only the content and the forms of
appearance of the myths have changed. It is necessary to men-
tion that the ancient mythological characters have not disap-
peared completely from the human mentality but have changed
and are present also nowadays. Particularly, in the legal anthro-
pology, the fact of availability of present-day legal life of definite
mythological plot is stated.

Thus, the ancient myths and mythological features are pre-
sent in the modern society though in a changed option, and
after consideration they can be explicated. In this case, we can
pay attention only to the modern legal myths, particularly, to the
constitutional mythology.

In the legal world the states of the post-soviet space a sev-
eral mythological layers were discovered. First, the echoes of
the ancient myths, second, owed mainly in communist and
euro-central myths, third, situation of myths.

The echoes of the ancient myths can be discovered in the
state emblems of many modern states of Europe, the USA,
Russia and other states. The echoes of ancient myths definite-
ly appear also in the emblem of the RA.

The communist and Euro-centric constitutional myths cause
definite theoretical interest. What concerns the communist
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myths, their relics have restored in the political programs of a
few parties in the routine legal consciousness. As after the ruin
of the USSR and the community of socialist countries the com-
munist mythological presentation has been demythologized, let
us hold on the Euro-centric myths, reflected in the Constitution
and laws of many states

The main myths of European centrist are the myths about the
West, i.e. Jewish-Christian civilization; West as the continuity of
the antic civilization; the western civilization has created the cul-
ture and philosophy, law, science, technique and technology,
which dominates in the world and predetermines the life of
humanity; western Homo is, first of all, Homo economical, which
while following his own interests, created market economy and
lives happily in it; countries of “the third world” have fallen
behind and can be developed only by that way.

The mentioned mythological presentations are concretized,
particularly, in the mythology of liberalism and democracy.

In the liberal mythology the myths about the individuality and
the society are on the first place. In accordance with this
mythology, the individual is a unique, an autonom identity, which
obtains with mentality, his own demands and interests. The indi-
vidual is the supreme reality and has its own absolute worthi-
ness. The absoluteness of the individual and its worthiness stip-
ulates its absolute character, its dignity, rights and freedoms.

The second comprising part of the liberal mythology is the
myth of society. According to that myth, the society is the sum
of autonomous individuals, which apply with consciousness,
dignity and are self-sufficient. This summary uniqueness is a
new and special form of organization of the life of the individual
the so-called civil society, where every individual chases his/her
egoistic goals, looks for satisfaction, tries to achieve prosperity
and happiness. In such a society the ambitions and aims of the
individual can not be limited; they must be free, except the
cases when the ambitions and goals of a person collides with
the ambitions and goals of another person. Law is the means of
regulation of such conflicts, which is based on the principles of
freedom, formal equality and fairness.

From these two myths, other private mythological ideas
appear. One of such ideas is the constitutionalism, which sug-
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gests that the power be formed by the civil society, and the
state is an organization, which serves the civil society and the
individual. The Constitution applies with the supreme judicial
power, reflects the will of the whole society and, as a rule, is
adopted by the means of referendum.

The ideas of division of the power, rule-of-law state, inde-
pendence of the courts, stableness of the rights and the free-
doms of the individuals, etc. are also mythological.

It is necessary to consider that mythological presentations,
which are embodied in the constitutions, are transformed into
the constitutional ideal, which is filled with legal energy and
becomes a real power, which changes the political-legal reality.
If the constitutional ideal differs from present political-legal real-
ity, which occurs in the post-soviet countries, a number of situ-
ative constitutional myths are created, which distort and embell-
ish the political-legal reality which does not correspond to the
constitutional ideal.

It is mentioned in the legal anthropology that the totality states
are the demonic rebirth of the myths. Such states do everything
to replace the God in the consciousness of people. They try to
form such states, which correspond to their interests. But the
democratic states, in its turn, create its own mythology.

One may ask - if the constitutions contain definite mythologi-
cal presentations, so such constitutions are not needed. The
answer to this question is very simple. Revealing of such consti-
tutional myths is the first step towards the demyhologized social
life and routine consciousness. De-mythology is the indispens-
able condition of changing the constitutional ideal into the reality.
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ApytioHsiH I.I., barnan M.B.
KoHCTUTYyUMOHHOE NpaBo:
SHUMKIIONEeauYeCcKui CroBapb
Mocksa, 2006 r.

6 nioHa 2006 roga B Mockse, B oconbctBe Pecnybnunkm
Apmenus B Poccuiickon Pepepauun cocTossiacb npeseHTa-
UM 3HUMKNONEeANYEeCKOro cnoBapst KOHCTUTYLIMOHHOrO npasa
ApytioHaHa .. v Barnag M.B., nsgaHHoOro nspaTefnbCTBOM
“Hopma”.

OHUMKNONEeANYECKNI CNOBapb COCTaBilEH Ha OCHOBE CpaB-
HUTENbHOIro aHann3a KOHCTUTYUMA 146 cTpaH Mupa, MexayHa-
POAHO-NPaBOBbLIX AOKYMEHTOB U AOKTPUHAsbHbLIX PaboT MO KOH-
CTUTYUMOHHOMY npaBy. B Hem npepncTtaBneHa ob6o6LieHHas xa-
pPakTeEPUCTMKA KOHCTUTYLMOHHbIX MOHATUNA. BkO4eHbl Takke
cTaTbu, ONUCbIBAOLWLME FOCYAAPCTBEHHbIN CcTpown cTpaH CHI un
OTAENbHbBIX 3apyOEeXHbIX CTPaH.

[laHHOEe n3pgaHue HOCUT Hay4yHO-CNpaBoYHbIM xapaktep. OHO
OTpaxaeT TeHOEHUUN PasBUTUS COBPEMEHHONO0 KOHCTUTYLMO-
Hann3ma, COCTOsTHME OTEYECTBEHHOM N 3apyOEXXHOM HayKN KOH-
CTUTYLMOHHOIO Npasa 1 ee NMOHATUMHbBIA annapar.

OHUMKIONEANYECKUIA COBapb He MOBTOPSET COAEpXaHue
y4eOHMKOB WM HayyHbIX MOHOrpaduii, HO JaeT YnTaTesio BO3-
MOXHOCTb MNOy4UTb MHGPOPMALMIO MO KOHKPETHbIM BOMpPOCaM
TEOPUU N MNPAKTUKM KOHCTUTYLMOHHOro npasa. CoBpeMeHHoe
KOHCTUTYLIMOHHOE NpPaBOo, COXPaHss HauyoHanbHoe MHoroobpa-
31e, OQHOBPEMEHHO XapakTepuayeTcs yHUdUKaumen NHCTUTY-
TOB W MOHATUN. SHUUKIONEANYECKUIA COBapb MNPU3BaH He
TOJSIbKO PaCKpbITb COAEPXAHNE KOHCTUTYLIMOHHO-MPAaBOBbLIX MO-
HATUIM, HO N NoKasaTb TEHOAEHUMU UX Pa3BUTUS BO B3aUMOCBSI-
31 C NONUTUYECKON ANHAMMUKON.

HoBbie KHUrM O KOHCTUTYLMOHHOM MNpaBoCcyanmn

ABTOPbI CO4M LenecoobpasHbiM BKIIOYMTL B CrioBapb xapak-
TEPUCTUKU FOCYLAPCTBEHHOIO CTPOS KaK OTAESIbHbIX CTpPaH C
CUCTEMON pasBUTOM aemokpatuu, Tak n ctpad CHI, LleHTpanb-
Ho n BocToyHol EBponkl, NOANTUKO-NpaBoBasg cucteMa KoTo-
pbIX HAXOOUTCH B MNEePexoHOM COCTOSIHUW.

MHTeHCKHBHbIE Mpouecchl rnobanusaumn TpebyloT onpene-
JNIEHHOM YHUOUKaUMU KOHCTUTYLMOHHOIO NOHATUIMHOrO annapa-
Ta. CerogHsa CO34a0TCS HOBbIE U YKPEMISIOTCS CyLLECTBYIOLME
MEXAyHapOAHbIE MHCTUTYThl MPaBOBOM 3awmTbl. B aTmx ycno-
BUSIX BCe Bonee akTyasbHblM CTAaHOBUTCS CPaBHUTESbHLIN aHa-
JIN3 OCHOBHbIX KOHCTUTYLIMOHHbIX MOHATUN, Tak Kak COBPEMEH-
HO€ KOHCTUTYLIMOHHO-NPAaBOBOE Pa3BMTUE Npeanonaraet coye-
TaHWe yHuBepcanusmMa C y4eTOM PervoHasibHbIX, COLUMOKYNbTYP-
HbIX 1 HaUMOHasbHbIX 0COBEHHOCTEWN.

OHUMKIONEeANYECKUiA CNoBapb MOME3EH HE TOMbKO cheuuva-
NmMcTamM, HO M LUMPOKOMY KPYry dmTaTenen, MHTepecyloLwmxcs
TEHOEHUVSMN Pa3BUTUS COBPEMEHHOIO KOHCTUTYLMOHANM3ma,
JemMoKpaTun, 3almThbl NpaB U cBOOOA, YenoBeka, a Takxke BOr-
pocamMn CpaBHUTENILHOIO NMpaBoOBeLEHUS, Teopun U punocodpun
npaea.
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Koucrurymonnoe MPABOCYAUE - 2(32)°06

OBcensH X.N.
IOpnauyeckas OTBETCTBEHHOCTb U
rocyaapCcTBeHHOE MNMpUHYXAeHue

PoctoB-Ha [oHy, 2005 r.

Bbilwna B cBeT MoHorpadusa OscenaH >XXaHHbl MlocndOoBHBI
“lOpuanyeckas OTBETCTBEHHOCTb M rOCYAAaPCTBEHHOE MPUHYX-
neHve (obLeTeopeTnyeckoe M KOHCTUTYLIMOHHO-NPaBOBOE UC-
cnepoBaHume)”.

B paboTe packpbiTa xapakTepucTuka lopuandeckoin oTeBeT-
CTBEHHOCTM KakK MHCTUTyTa rocygapcTea u npaea, AaHa obuie-
TeopeTnyeckas dopmyna MoHATUS U BUOOB HOPUANYECKONW OT-
BETCTBEHHOCTM B KOHTEKCTE KOHLLEMNUMM MPaBOBOro rocynapcT-
Ba, PacKpbITbl 0COBEHHOCTU MPUHYXOEHUS KaK CYLLLeCTBEHHOO
npu3Haka rocynapcTsea, npasa U I0pUanN4Yeckon OTBETCTBEHHO-
CTU N Kak TEOPETUKO-MPaABOBOM KaTeropuun, Buabl 1 Mepbl rocy-
[AapCTBEHHO-NPABOBOr0 MPUHYXAEHUS, 0COBEHHOCTU MPUHYX-
[EHNS KakK CNOXHOCOCTaABHOIO roCyaapCTBEHHO-MNPaBOBOro MH-
CTUTYTa, KOHCTUTYLUMOHHO-MPABOBOrO MPUHYXAEHUS - KaK OT-
pacnesor NpaBOBOW Pa3HOBUAHOCTU FOCYAAPCTBEHHO-MNPaBO-
BOr0O MPUHYXAEHUS, KOHCTUTYLUMOHHON OTBETCTBEHHOCTU - Kak
Mepbl KOHCTUTYLIMOHHO-NPAaBOBOIO MPUHYXAEHUS.

HacTosiwaa moHorpadua npencrtasnser coboinl nepBoe B
Poccun nccneposaHne 1opuanyeckon OTBETCTBEHHOCTU B YBS-
3Ke C TEMOW rOCygapCTBEHHOrO NPUHYXOEHUS; NepBOe Crneuy-
anbHoe MoHorpaduyeckoe uccnegoBaHue KaTeropum “rocy-
[AapCTBEHHO-MPaBOBOE MPUHYXAEHME” N NMEPBYIO HAY4YHYIO Pas3-
paboTKy MOHATUS “KOHCTUTYLMOHHO-NPAaBOBOE MPUHYXAEHNE”,
KOTOpOEe npepgnaraeTcs BKIOYMTb B MOHATUMHLIN annapat Hay-
KW KOHCTUTYLIMOHHOrO Nnpaea B Ka4yecTBe OJHOro U3 ero MHCTU-
TYTOB.

HoBble KHUMM O KOHCTUTYLMOHHOM MNpaBocyanmn

MoHorpadusa npegHasHavyeHa onsa CTyOeHTOB, aCMMPAaHTOB U
YYEHbIX-IOPUCTOB, NCTOPUKOB, GUNOCOPOB, MOJSIUTOSIONOB, NKL,
3aHUMAIOLLMXCS NPaKTUKOM rocygapCTBEHHONO CTPOUTENLCTBA,
LUMPOKOro Kpyra yitatenen.
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